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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S. C. 
Chapter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issues of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 3846) 


In re LANCASTER MILK COMPANY et al. AMA Docket No. 27-111. 


Decided April 19, 1954. 


Order No. 27—Reclassification of Milk from Class III to 

Class II—Cold Storage Warehouse Not Constituting 

“Plant”—Effect of Transfer of Cream Not Within Period 

for Establishing Classification—Denial of Relief—Dis- 
missal of Petition 


Where petitioners complained of the classification by the market adminis- 


trator for the Order No. 27 of certain milk from Class III to Class II, 
which milk was received from producers during April 1949 at plants 
of Lancaster Milk Company and Queens Farms Dairy, Inc., located in 
Pennsylvania, and was then moved to the plant of petitioner, Penn 
Dairies, Inc., at York, Pennsylvania, where it was separated into cream 
and after separation, the cream was moved by truck to a licensed public 
cold storage warehouse in York, Pennsylvania, where the cream was held 
in storage until after May 31, 1949, and subsequently the cream entered 
the ice cream manufacturing plant of petitioner, Penn Dairies, Inc., at 
Lancaster, Pennsylvania, and was there utilized in the manufacture of 
ice cream, held, that delivery of the cream to the public storage ware- 
house did not constitute delivery to a “plant” as the term is defined in 
the order, and that since the cream entered Penn Dairies, Inc.’s plant 
for ice cream manufacture after May 31, 1949, the delivery to the plant 
or purchaser outside the marketing area did not occur within the period 
allowed for reaching classification, which period as provided by the order 
ends the last day of the month following the month in which the milk 
was received; hence, the reclassification by the market administrator 
of the milk in question was not erroneous, the relief requested by peti- 
tioner should be denied and the petition be dismissed. 


Burden of Proof Showing Classification of Milk 


The burden of proof is upon petitioner to establish classification other than 


Class I-A milk. 


Meaning of Term “Delivery to Purchaser” 


Transfers of cream between mere divisions of a jural person does not consti- 


tute “delivery to a purchaser” under Order No. 27, as amended. 
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Meaning of Term “Delivery” 


While the word “delivery” as used in the law conveys a wide variety of 
meanings, it does not appear that delivery to a plant is effected by the 
mere transfer of possession of the cream. 

Meaning of Term “Plant” 


The term “plant” as defined in Order No. 27 embraces the land, buildings, 
surroundings, facilities, and equipment constituting a single operating 
unit or establishment for the receiving, handling or processing of milk 
or milk products, and the term “plant” refers to a place, not a person. 


Meaning of Term “Delivery to a Plant” 
The term “delivery to a plant” means delivery to a place, not to a person. 


Nature of Milk Order 


A milk order is quasi-legislative in nature, and it has the force and effect 
of law. 


Court Decisions Explained 


In re Dairymen’s League Cooperative Ass’n, Inc. v. Brannon, 173 F. (2d) 
57, 51-64, (C.C.A. 2d 1949); Wetmiller Dairy & Farm Products Co., Inc. 


v. Wickard, 60 F. Supp. 622 (W.D. N.Y. 1944), affirmed 149 F. (2d) 
330 (C.C.A, 2d, 1945). 

Mr. Harry Polikoff, New York, New York, for petitioners. Messrs, Julius C. 
Krause and Webster P,. Maxson, for Agricultura] Marketing Service. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioners are handlers 
under Order No. 27, as amended, regulating the handling of milk 
in the New York metropolitan area. 

The proceeding concerns the reclassification by the market 
administrator for the order of certain milk from Class III to 
Class II. The milk was received from producers on April 1949 
at plants of Lancaster Milk Company and Queens Farms Dairy, 
Inc., located in Pennsylvania, and was then moved to the plant 
of petitioner, Penn Dairies, Inc., at York, Pennsylvania, where 
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it was separated into cream. After separation, the cream was 
moved by truck to a licensed public cold storage warehouse in 
York, Pennsylvania, where the cream was held in storage until 
after May 31, 1949. Subsequently, the cream entered the ice 
cream manufacturing plant of petitioner Penn Dairies, Inc., at 
Lancaster, Pennsylvania, and was there utilized in the manufac- 
ture of ice cream. 


Penn Daries, Inc., reported the milk as Class III milk on the 
ground that the cream separated therefrom had been “delivered 
to a plant or a purchaser outside the marketing area.” (7 CFR 
947.4(c) (5) (i)). After the usual audit to verify the petitioner’s 
reports, the market administrator reclassified the milk to Class 
II, a higher classification, because the cream was not “delivered 
to a plant or a purchaser” until after May 31, 1949, which was 
beyond the period prescribed for the establishment of classifica- 
tion under the order (7 CFR 927.4(a) (2)). Petitioners contend 
that the milk was entitled to a Class III classification immedi- 
ately upon the cream leaving the Penn Dairies, Inc., plant at 
York, Pennsylvania, and that the milk was not subject thereafter 
to further reclassification as of the time of the delivery of the 
cream to a plant or a purchaser or at the place where so 
delivered. 


As a further basis for claiming a Class III classification, the 
petitioners contend, in the alternative, that the cream had been 
“delivered to a plant or a purchaser outside the marketing area” 
within the prescribed time limit by virtue, in part, of a transfer 
of the cream on the books of Penn Dairies, Inc., from the account 
of one of its divisions to that of another operating division. Peti- 
tioners also contend that the transfer of the cream to the public 
cold storage warehouse within the time allowed for establishing 
classification constituted delivery to a “plant,” as that term is 
defined in the order. The respondent contends that none of the 
transfers prior to May 31, 1949, constituted delivery to a plant or 
a purchaser. 


The petition attacks the market administrator’s reclassification 
as unreasonable, uneconomic and unlawful. An answer to the 
petition was filed by the Assistant Administrator, Production and 
Marketing Administration, United States Department of Agri- 
culture, on April 9, 1952. The answer upheld the reclassification 
as in accordance with law and the terms of the order. A hearing 
upon the petition was held before John Curry, Hearing Exam- 
iner, Office of Hearing Examiners, United States Department of 
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Agriculture, in New York, New York, on December 17, 1952. 
At the hearing, the petitioners were represented by Harry Poli- 
koff, Attorney at Law, New York, New York. The respondent 
was represented by Julius Krause and Webster Maxson, attor- 
neys, Office of the Solicitor, United States Department of Agri- 
culture, Washington, D. C. After the hearing, the parties filed 
briefs. On October 8, 1953, the hearing examiner issued a report 
containing proposed findings of fact and conclusions and recom- 
mending that the petition be dismissed. The petitioners filed 
exceptions to the report and oral argument was held before the 
Judicial Officer on March 29, 1954. 


FINDINGS OF FACT 


1. Petitioner Lancaster Milk Company is a corporation organ- 
ized and existing under the laws of the State of Pennsylvania 
with its principal office and place of business at Lancaster, Penn- 
sylvania. 

2. Petitioner Penn Dairies, Inc., is a corporation organized 
and existing under the laws of the State of Pennsylvania with its 
principal office and place of business at Lancaster, Pennsylvania. 


38. At all times referred to herein, petitioners were, and still 
are, handlers as defined in Order No. 27, as amended, and subject 
to regulation thereunder. Queens Farms Dairy, Inc. (not a peti- 
tioner herein), is a handler under the order. 


4. During April 1949, milk was received from producers at 
the pool plants of petitioner Lancaster Milk Company located at 
Boiling Springs and Lancaster, Pennsylvania, and at the pool 
plant of Queens Farms Dairy, Inc., at Graybills, Pennsylvania. 
This producer milk received at these three pool plants was then 
moved in fluid form as milk to the nonpool milk plant of peti- 
tioner Penn Dairies, Inc., located at Hamilton Avenue and George 
Street, York, Pennsylvania (hereinafter referred to as the 
“George Street” plant), where it was separated into cream. 


5. Immediately following separation, the cream was moved 
by truck from the George Street plant to the warehouse of the 
York Storage & Ice Co., a licensed public cold storage warehouse 
located in York, Pennsylvania, where it was held in storage until 
after May 31, 1949. 

6. Petitioners submitted testimony and exhibits at the hear- 
ing which purported to show that Penn Dairies, Inc., transferred 
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the cream on its own books from its George Street plant division 
account to the account of its plant located at Princess Avenue 
and Dewey Street, York, Pennsylvania, which was a part of the 
Bupp Hy-Grade Dairy Branch of Penn Dairies, Inc. (herein- 
after referred to as the “Bupp” plant) ; that the cream was moved 
to the warehouse in Penn Dairies, Inc.’s trucks operated out of 
its Bupp plant by an employee of such plant; and that the cream 
was thereafter held in storage by Penn Dairies, Inc., for its Bupp 
division account. 


7. After May 31, 1949, the cream entered Penn Dairies, Inc.’s 
ice cream manufacturing plant at Lancaster, Pennsylvania, where 
it was utilized in the manufacture of ice cream. At no time did 
the cream enter the New York milk marketing area. 


8. In their monthly utilization report to the market admin- 
istrator, the petitioner Lancaster Milk Company and Queens 
Farms Dairy, Inc., reported the milk in Class III, as milk the 
butterfat from which left the George Street plant in the form 
of cream, which cream was delivered to a plant or a purchaser 
outside the marketing area and which remained outside such 
area. After the usual audit to verify handlers’ reports, the mar- 
ket administrator reclassified the milk to Class II, as milk the 
butterfat from which left the George Street plant in the form of 
cream. Because of this reclassification, the market administrator 
assessed charges against Lancaster Milk Company, which demand 
the handler paid. The market administrator also assessed charges 
against Queens Farms Dairy, Inc., which petitioner Penn Dairies, 
Inc., paid pursuant to a contract between these two handlers. 


9. Queens Farms Dairy, Inc., assigned its claim arising out of 
the audit by the market administrator to Penn Dairies, Inc., and 
authorized Penn Dairies, Inc., to institute appropriate proceed- 
ings for the purpose of obtaining a reclassification of the milk to 
Class II and a subsequent refund. 


10. Pertinent provisions of the order are as follows: 
“Section 927.1 


(h) “Plant means the land, buildings, surrounding facilities 
and equipment, whether owned or operated by one or more 
persons, constituting a single operating unit or establish- 
ment for the receiving, handling or processing of milk or 
milk products as determined by the market administrator 
pursuant to section 927.2 (d) (10).” 
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“927.4. CLASSIFICATION. 


“(a) BASIS OF CLASSIFICATION. All milk, the butter- 
fat from which is received at a plant at which the classifica- 
tion of milk received from producers is to be determined pur- 
suant to subparagraph (3) of this paragraph . . . shall be 
classified in accordance with the form in which it is held at, 
or moved from, the plant at which classification is deter- 
mined. Such classification shall be subject to the following 
conditions: 


“(2) PERIOD FOR ESTABLISHING CLASSIFICATION. 
A period ending with the last day of the month following 
the month during which the milk was received from dairy 
farmers shall be allowed for handling such milk as a basis 
for establishing the classification as other than Class I-A: 
Provided, That the holding of milk in the form of cream in 
a licensed cold storage warehouse for at least 7 days shall 
constitute that portion of the handling of such cream re- 
quired pursuant to paragraph (c) (5) (ii) of this section that 
is required to be performed during the month following its 
receipt from dairy farmers. 


“(3) PLANT AT WHICH CLASSIFICATION IS TO BE 
DETERMINED.— 

“(iv) Except as set forth in subdivisions (v) and (vi) of 
this subparagraph, the classification of milk shipped . . . in 
the form of cream to a nonpool plant shall be determined 


at the nonpool plant .. . 


* * * * * * * * 


“(c) Classes of Utilization. Subject to all of the conditions 
set forth in paragraphs (a) and (b) of this section, milk 
shall be classified at the plant at which classification is to be 
determined as follows: 
(4) Class II milk shall be all milk the butterfat from 
which leaves ... the plant in the form of cream . 
unless such cream... (is) established to have been so 
handled or marketed as to classify such milk in some other 
class named in this paragraph. 
“(5) Class III milk shall be all milk which meets the condi- 
tions set forth in any one of the following subdivisions: 
“4(i) All milk, the butterfat from which leaves or is on 
hand at the plant in the form of ... cream, ... which 
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cream ... (is) delivered to a plant or a purchaser outside 
the marketing area and remain(s) outside the marketing 
area. 


“(ii) All milk the butterfat from which leaves or is on 
hand at the plant in the form of cream which is sub- 
sequently held in a licensed cold storage warehouse for at 
least 28 days .. .” 


CONCLUSIONS 
I 


There is little or no dispute about the facts. The basic question 
is whether, in the light of the facts, the milk involved should be 
classified Class II or Class III. 


The petitioners contend for Class III under section 927.4(c) 
(5) (1) which defines as Class III milk all milk “the butterfat 
from which leaves or is on hand at the plant in the form of— 
cream—which [is] delivered to a plant or purchaser outside the 
marketing area and remain(s) outside the marketing area.” 
(Emphasis supplied). The reclassification to Class II by the 


market administrator is based upon section 927.4(a) (2) of the 
order which prescribes a time limit for establishing the classifi- 
cation of milk as other than Class I-A. The respondent concedes 
that the cream involved was delivered to a plant or purchaser 
outside the marketing area and remained outside the marketing 
area but points out that such delivery came after the period 
allowed by section 927.4(a)(2) for handling operations as a 
basis for classification other than Class I-A. The milk in question 
was received from purchasers in April 1949 which would make 
May 31, 1949, the end of the allowed period. As is seen from 
Finding of Fact 7, the cream entered Penn Dairies, Inc.’s plant 
for ice cream manufacture after May 31, 1949. 


II 


The petitioners divide their case into two general lines of argu- 
ment. The first is that to qualify for Class III the cream was not 
required to be delivered to a plant or purchaser outside the mar- 
keting area by May 31, 1949. The second line of argument is that 
if such a requirement is present in the order, the requirement 
was met. 
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III 


In their first general line of argument the petitioners contend 
that the cream left the George Street plant: prior to May 31, 
1949, and that the classification was then fixed as Class III which 
could not be defeated unless the cream entered the marketing 
area. The petitioners find support for this view in section 927.4 
(a) of the order which provides that milk shall be classified in 
the form in which it is held at, or moved from, the plant at 
which classification is determined. 

Of course, the milk left the George Street plant in the physical 
form of cream. But the order provides two classes for milk leav- 
ing the classification plant in the form of cream, Class II and 
Class III. Class II is the basic class and the handler must dem- 
onstrate handling which gets the cream out of Class II into Class 
III. The handling which does so is (1) that relied upon here by 
the petitioners, namely, delivery to a plant or purchaser outside 
the marketing area or (2) compliance with the storage cream 
conditions. 

These are carefully carved-out exceptions to Class II which 
provides in addition to the physical form of the milk classifica- 
tion criteria concerned with disposition. This is self-evident and 
needs no prolonged explanation. Failure to meet the prescribed 
requisites precludes the Class III classification. Sawquoit Valley 
Farmers Cooperative v. Wickard, 45 F. Supp. 104 (N.D. N.Y 
1942), Vogt’s Dairies v. Wickard, 45 F. Supp. 94 (S.D. N.Y. 1942). 
The petitioners would have us believe that the order contem- 
plates Class III for all cream leaving the classification plant sub- 
ject to reclassification to Class II if the cream goes to the mar- 
keting area. This is not so. 

The only real issue raised by the petitioners in this part of 
their case is whether the delivery to the plant or purchaser out- 
side the marketing area must occur within the period allowed for 
reaching classification. The order seems clear on its face. Section 
927.4(c) which contains the classes of utilization, including the 
Class III provisions, specifically and unmistakably recites that the 
classifications provided therein are subject to all of the condi- 
tions prescribed in paragraphs (a) and (b) of section 927.4. 
Paragraph (a) (2) prescribes the period during which handling 
operations used by a handler to claim classification must occur. 
Paragraph (a) (2), then, overrides section 927.4(c) and fixes a 


1 Pursuant to section 927.4(a) (83) (iv) the George Street plant is the plant at which the 
classification of the milk is to be determined. 
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time limit for delivery of cream to a plant or purchaser outside 
the marketing area for the purposes of Class III classification of 
cream. That this is so is inescapable when it is seen that para- 
graph (a)(2) contains special provisions stating that seven days 
storage of cream by the end of the prescribed period suffices in 
the case of storage cream required by section 927.4(c) to be 
stored twenty-eight days to qualify as Class III. If the petitioner’s 
analysis is correct, namely that movement of cream from the 
plant of classification is all that need take place within the pre- 
scribed period, with no time limit in the subsequent developments 
which take the cream out of Class II, there would be no need of 
the special proviso in paragraph (a) (2) on storage cream be- 
cause the storage could take place at any time after movement 
of the cream from the plant of classification. 


Petitioners emphasize the fact that the predecessor to section 
927.4(c) (4), that is, the section which dealt with the classifica- 
tion of cream prior to the effective date of section 927.4(c) (4),* 
provided that Class II milk (then Class II-A) was all milk the 
butterfat from which leaves the plant in the form of cream 
“unless such cream is established to have been subsequently so 
handled or marketed as to classify such milk in some other class.” 
(Emphasis supplied). It is unclear what inferences petitioners 
are attempting to draw from the fact that the word “subse- 
quently” is omitted from the section in controversy. In any event, 
the absence of this term does not indicate any change in meaning 
in section 927.4(c) (4) from its predecessor in this regard as it 
does not appear to be possible for such handling or marketing of 
the cream as would take it out of Class II to occur until after 
the cream has left the plant of classification. The two exceptions 
to Class II classification of milk the butterfat from which leaves 
the plant of classification in the form of cream, contained in 
section 927.4(c) (5), are the delivery of the cream to a plant or 
a purchaser outside the marketing area or the subsequent stor- 
age of the cream in a licensed cold storage warehouse. Of neces- 
sity, handling which would satisfy either exception must occur 
subsequent to the time the cream leaves the plant of classifica- 
tion, and, therefore, the absence of the term “subsequently” from 
2 The predecessor to section 927.4(c)(4) reads as follows: 

**(4)’’ Class II-A milk shall be all milk the butterfat from which leaves or is on hand 
at a plant in the form of cultured or flavored milk drinks containing less than 3.0 percent 


butterfat or in the form of cream, sweet or sour, unless such cream is established to have 
been subsequently so handled or marketed as to classify such milk in some other class.’’ 
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section 927.4(c) (4) does not result in any substantive change 
in that section of the order from its predecessor in this respect. 


The petitioners urge in addition another ingenious proposition. 
This is that one part of the Class III cream utilization language 
namely “remains outside the marketing area” is administra- 
tively interpreted to mean that if the cream finds its way from 
outside the marketing area into the marketing area, after the 
time prescribed for fixing classification, the Class III classifica- 
tion is revoked by the market administrator. The argument is 
made, therefore, that time is not of the essence of Class III 
classification and since there is no time limit on the cream 
remaining outside the marketing area there is no time limit on 
delivering the cream to a plant or purchaser outside the market- 
ing area. The petitioners did not establish such an administra- 
tive interpretation but even if such were the case, we cannot 
see how it would logically follow that because the Class III pro- 
visions condition Class III on the cream remaining outside the 
marketing area that therefore, it doesn’t make any difference as 
to just when the cream is delivered to a plant or purchaser out- 
side such area. The word “remain” connotes a continuing sort of 
activity whereas “deliver” means one physical act at one short 
interval of time. Furthermore, the whole scheme of classification 
is that the handler has the burden of showing classification other 
than Class I-A. The period allowed to the handler for conducting 
handling operations to bring classification below Class I-A is 
what section 927.4(a) (2) affords. 

It is concluded that the first line of argument advanced by the 
petitioners fails to persuade, and that the cream here in order to 
qualify as Class III was required to have been delivered to a 
plant or purchaser outside the marketing area by May 31, 1949. 


IV 


Petitioners contend in the alternative that the cream was 
delivered to a plant or a purchaser prior to May 31, 1949, and 
that, therefore, a Class III status was achieved for this milk. 
Specifically, petitioners claim that the Bupp plant was the pur- 
chaser of the cream as Penn Dairies, Inc., transferred the cream 
on its books from its George Street plant division account to its 
Bupp plant division account. In addition, petitioners contend that 
the cream was moved from the Penn Dairies, Inc., George Street 
plant to the storage warehouse in Penn Dairies, Inc.’s trucks 
operated out of its Bupp plant by an employee of such plant and 
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that the cream was held in storage for the account of the Bupp 
plant. While there is some question whether such evidence may 
be utilized as proof of classification in this proceeding since it 
was not first presented to the market administrator we shall not 
pass on its admissibility, but shall decide the issues presented by 
petitioners on their merits. See In re Hogansburg Milk Co., Inc., 
4 A.D. 285 (1945), affirmed Hogansburg Milk Co., Inc., v. Jones 
(N.D. N.Y. 1946) ; In re Ferndale Farms, Inc., 4 A.D. 275 (1945) ; 
In re Dellwood Dairy Company, Inc., 6 A.D. 1107 (1947). 


It is evident from the record that the Penn Dairies, Inc., 
George Street plant and its Bupp plant do not represent separate 
jural persons but are only distributions of operative manage- 
ment. Since only one jural person is involved in the transfer of 
the cream, namely, Penn Dairies, Inc., there was no delivery or 
sale to a purchaser, but only a transfer of the cream on the cor- 
porate books of Penn Dairies, Inc., from the account of one of 
its divisions to that of another division. In Dairymen’s League 
Cooperative Ass’n, Inc. v. Brannon, supra, 173 F. (2d) 57, 61-64, 
(C.C.A. 2d 1949), the court, in construing the term “delivered 
to a purchaser,” held that transfers of cream between mere divi- 
sions of a jural person did not constitute “delivery to a pur- 
chaser” under Order No. 27, as amended. Consequently, peti- 
tioners’ contention in this regard must fail. 


Petitioners urge next that the cream was “delivered to a plant” 
within the time limit prescribed in section 927.4(a) (2), in that 
such delivery was made to the Bupp plant of Penn Dairies, Inc. 
The petitioners assert that the physical transfer of cream to a 
truck operated out of the Bupp plant by an employee of such 
plant for movement to a public cold storage warehouse at which 
the cream is held for the Bupp plant’s account constitutes “deliv- 
ery to a plant” for the purposes of section 927.4(c) (5) (i) of the 
order. The word “delivery” as used in the law conveys a wide 
variety of meanings. It does not appear that delivery to a plant 
for the purposes of section 927.4(c) (5) (i) is effected by the 
mere transfer of possession of the cream. Cf Dairymen’s League 
Cooperative Ass’n, Inc. v. Brannon, supra, at page 63. Moreover, 
the term “plant” is defined in the order as the land, buildings, 
surroundings, facilities, and equipment constituting a single oper- 
ating unit or establishment for the receiving, handling or proc- 
essing of milk or milk products. A plant as defined in the order is 
a place, not a person. The term “delivery to a plant” connotes 
delivery to the place thus defined. The transfer of possession of 
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the cream involved herein at the George Street plant to the 
employee and truck of the Bupp plant of Penn Dairies, Inc., 
therefore, does not constitute delivery to a plant for the purposes 
of the order. 


As a further contention, petitioners allege that the movement 
of the cream from the George Street plant to the licensed public 
cold storage warehouse of the York Storage and Ice Company 
constituted “delivery to a plant” because the warehouse was a 
“plant.” The term “plant” is defined in the order, in part, as 
follows: 

“*Plant’ means the land, buildings, surroundings, facilities 
and equipment, whether owned or operated by one or more 
persons, constituting a single operating unit or establish- 
ment for the receiving, handling, or processing of milk or 
milk products. ...” (7 CFR 927.1(h)). 
Petitioners would have us interpret the decisions in Wetmiller 
Dairy & Farm Products Co., Inc. v. Wickard, 60 F. Supp. 622 
(W.D. N.Y. 1944), affirmed 149 F. (2d) 330 (C.C.A. 2d, 1945), 
and In re Fiorlat Dairy Products Corporation, 11 A.D., 251 
(1952), as holding that a public cold storage warehouse and a 
garage, respectively, constituted a plant under the order. Such 
is not the case. In the Wetmiller case, the first and second floors 
of a six-story warehouse were rented by a handler under Order 
No. 27, as amended, from a warehouse company. A part of the 
two floors was used by the handler for storage purposes. The 
handler also maintained on the leased premises dairy products 
processing facilities, including machinery for mixing and whip- 
ping butter and other dairy equipment. The Secretary, in In re 
Wetmiller Dairy & Farm Products Company, Inc., 2 A.D. 80 
(1943), held that the over-all facilities on the two floors con- 
trolled and used by the handler constituted a plant. On appeal, 
the courts affirmed the ruling that under these facts, the 
handler’s premises, as a whole, constituted a plant. Wetmiller 
Dairy & Farm Products Co., Inc. v. Wickard, swpra. In the 
Fiorlat case, it was found that the entire premises, which in- 
cluded cheese handling and processing facilities, constituted a 
plant, and that the facilities in the garage portion of the build- 
ing which were used to load and unload milk product trucks 
were a part of, and within the orbit of operations of, the over- 
all plant. 

In these two cases cited by petitioners, the garage and storage 

facilities were part of, and within the orbit of operations of, a 
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larger, specialized milk plant. See also Queensboro Farms Prod- 
ucts, Inc. v. Wickard, 137 F. (2d) 969 (C.C.A. 2d, 1948) ; In re 
M. H. Renken Dairy Co., 11 A.D. 264 (1942). Here, the storage 
facilities were not a part of or within the orbit of operations of 
such a plant. Rather, a public cold storage warehouse, standing 
alone, is involved herein. 

The definition of the term “plant” contained in the order 
appears to refer to a specialized kind of single operating unit 
or establishment. As set forth above, a plant means the land, 
buildings, etc., “constituting a single operating unit or establish- 
ment for the receiving, handling, or processing of milk or milk 
products.” Emphasis has been supplied so as to distinguish a 
plant as defined in the order from any place where milk might 
be received. For example, it could not be said that a railroad 
receiving platform, standing alone, was a plant under the order. 
Yet, milk and milk products are received, and at times held, at 
a railroad station. Absurd results would follow if section 927.1 (h) 
were interpreted to include any place where milk or milk prod- 
ucts are received, as petitioners appear to contend. By requiring 
that a plant be an establishment for the receiving, handling or 
processing of milk or milk products, the order defines a plant as 
a specialized establishment. Section 927.1(h) appears to require, 
at least, that the primary function of the plant must be the 
receiving, handling or processing of milk or milk products to 
qualify as such under the order. In the context of a milk order, 
such a construction gives meaning to the language contained 
therein. It is unnecessary at this point to decide whether an 
establishment’s sole function must be such receiving, etc., under 
section 927.1(h). 

Licensed public cold storage warehouses are not ordinarily con- 
structed or utilized as establishments primarily for the receiving, 
handling or processing of milk or milk products. There is no 
evidence in the record to show that the warehouse involved 
herein is any more than a public cold storage warehouse in which 
any perishable commodity may be stored. In view of the fore- 
going, it is concluded that delivery of the cream to the public 
storage warehouse did not constitute delivery to a “plant” as 
that term is defined in the order. 


Vv 


Petitioners claim that various inconsistencies attend the mar- 
ket administrator’s action in classifying the milk as Class II. 
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They urge that logic and policy considerations in the administra- 
tion of the order require that the cream be given a Class III 
classification. It is contended, for example, that the order could 
have simply placed into Class III all cream which leaves the 
plant of classification and “which remained outside the market- 
ing area,” and that the phrase “delivered to a plant or a pur- 
chaser” was used only to require that the cream should reach 
some place capable of checking by the market administrator as 
to whether the cream in fact left the plant of classification for 
a destination outside the area. Accordingly, the petitioners assert 
that the cream is Class III because it did not enter the market- 
ing area and because it eventually was used outside the market- 
ing area. 

The order is quasi-legislative in nature. It has the force and 
effect of law. Dairymen’s League Ass’n, Inc. v. Brannon, supra, 
p. 65. We cannot dispense with its requirements or deviate from 
its provisions except where shown to be “not in accordance with 
law.” As we have pointed out above, the order does not make 
cream leaving the plant Class III. On the contrary, the provi- 
sions make cream Class II except where it is delivered and 
remains outside the marketing area when it becomes Class III. 
The order also prescribes that the delivery be made within the 
period allowed for classification. In the face of these conditions, 
it is not sufficient for the petitioners to argue that the value to 
the handler was only Class III and, therefore, that this should 
be the classification. There have been numerous court decisions 
under this order sustaining classification compelled by the order 
although the values of the milk to the handlers were lower. This 
is true in practically all the court decisions mentioned above. Any 
undesirable, as distinguished from illegal, results following from 
the application of order provisions have their remedy in the pro- 
cedures for amending the order. 

Accordingly, the reclassification to Class II is upheld. All 
exceptions, objections, etc., of the petitioners inconsistent with 
this decision and order are, of course, overruled. 


ORDER 


In view of the foregoing, the relief requested by the petitioners 
is denied and the petition is dismissed. 
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DISMISSAL—WITHDRAWAL OF PETITION 
(No. 3847) 


In re SHEARER’S DAIRIES, INC. AMA Docket No. 61-11. Decided 
April 5, 1954. M. J. S. Stoney, Philadelphia, Pennsylvania, for 
petitioner. Clarence H. Girard and Joseph A. Walsh, for Agri- 
cultural Marketing Service. Decision by Thomas J. Flavin, Judi- 
cial Officer. 


DISMISSAL—DEATH OF RESPONDENT 
(No. 3848) 


In re GASTON Gopoy. CEA Docket No. 56. Decided April 1, 1954. 
Mr. Renj. M. Holstein for Commodity Exchange Authority. Mr. 
G. Osmond Hyde, Referee. Decision by Thomas J. Flavin, Judicial 
Officer. 


(No. 3849) 


In re JOHN HEISER, JR. P&S Docket No. 2071. Decided April 19, 
1954. 


Cease and Desist—Violations of Act—Engaging in 
Making False Reports and Records—Failing to Furnish 
Surety Bond 


Upon consent of respondent and recommendation of complainant, respondent 
is ordered to cease and desist from engaging in the unfair unjustly 
discriminatory and deceptive practices by entering false and incorrect 
information in reports filed with the Livestock Branch, showing the 
number of heads of cattle purchased by respondent as being much less 
than the number of cattle actually purchased, failing to keep proper 
books and records, and failing to furnish a reasonable surety bond, and 
respondent is further ordered to keep proper accounts, records and 
memoranda as will correctly disclose all transactions involved in his 
business at the stockyards. 


. Jerome S. Ducrest for Livestock Branch, Production and Marketing 
Administration (now Livestock Division, Agricultural Marketing Serv- 
ice). Mr. Lester A. Danielson of Neighbors & Danielson, of Scottsbluff, 
Nebraska, for respondent, Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Director, Livestock Branch, Production and Mar- 
keting Administration, on July 16, 1953, charged respondent with 
wilfully and knowingly entering false and incorrect information 
in annual reports filed with the Livestock Branch, failing to keep 
proper books and records, and failing to furnish a reasonable 
bond or its satisfactory equivalent in violation of sections 312 (a) 
and 401 of the act, sections 201.27 and 201.28 of the regulations, 
and section 10 of the Federal Trade Commission Act, which 
section is incorporated in and made a part of the Packers and 
Stockyards Act by virtue of the provisions of section 402 of the 
latter act. Respondent, on September 9, 1953, filed an answer 
admitting all of the violations charged in the Order of Inquiry 
and Notice of Hearing, except the one charged in paragraph VI 
thereof, but denied that such violations were wilful. In an 
“Amendment of Paragraph 8 of Answer” filed on February 2, 
1954, respondent admitted the violation charged in said para- 
graph VI of the Order of Inquiry and Notice of Hearing and 
explained that “at this time he has furnished a reasonable bond 
and that he will hereafter comply with all bond requirements.” 
Finally, on March 9, 1954, respondent filed a document waiving 
the right to an oral hearing and consenting to the issuance of 
an appropriate order, with findings of fact, requiring him to 
cease and desist from the practices complained of in the Order 
of Inquiry and Notice of Hearing. The Livestock Division, by its 
attorney, has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Scottsbluff Livestock Commission Company and the 
Union Live Stock Commission Company, Scottsbluff, Nebraska, 
Chadron Sales Company, Chadron, Nebraska, Crawford Sales 
Company, Crawford, Nebraska, Lusk Sales Pavilion, Lusk, Wyo- 
ming, and the Torrington Live Stock Commission Company, Tor- 
rington, Wyoming, hereinafter referred to as the stockyards, 
were at all times mentioned herein posted stockyards subject to 
the provisions of the act. 


2. Respondent is registered with the Secretary of Agricul- 
ture to buy and sell livestock for his own account as a dealer at 
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the stockyards and at all times mentioned herein was so reg- 
istered. 


3. Respondent entered in an annual report of his dealer oper- 
ations at the stockyards during the year 1950, on the form pre- 
scribed by the Director, Livestock Branch, for the submission 
of such annual report (Form LS-124), which he filed with the 
District Supervisor, Packers and Stockyards Division, Livestock 
Branch, Denver, Colorado, false and incorrect information show- 
ing the number of head of cattle purchased by him at the stock- 
yards during the year 1950 as 1,275 head, when in fact his pur- 
chases at the stockyards during such year numbered at least 
6,096 head. 


4. Respondent entered in an annual report of his dealer oper- 
ations at the stockyards during the year 1950 on the form pre- 
scribed by the Director, Livestock Branch, Production and Mar- 
keting Administration (Form LS-124), which he filed with the 
District Supervisor, Packers and Stockyards Division, Livestock 
Branch, Denver, Colorado, false and incorrect information show- 
ing the cost of cattle purchased by him at the stockyards during 
said year 1950 as $213,474.78, when in fact the cost of such pur- 
chases at the stockyards during that year amounted to at least 
$1,006,313.73. 


5. Respondent entered in an annual report of his dealer oper- 
ations at the stockyards during the year 1951, which he sub- 
mitted in letter form instead of on the form prescribed by the 
Director, Livestock Branch (Form LS-124A), and filed with the 
District Supervisor, Packers and Stockyards Division, Livestock 
Branch, Denver, Colorado, false and incorrect information show- 
ing the number of head of cattle purchased by him at the stock- 
yards during the year 1951 as 1,100 head, when in fact his 
purchases at the stockyards during such year numbered at least 
5,798 head. 


6. Respondent entered in an annual report of his dealer oper- 
tions at the stockyards during the year 1951, which he submitted 
in letter form instead of on the form prescribed by the Director, 
Livestock Branch, Production and Marketing Administration 
(Form LS-124A), and filed with the District Supervisor, Packers 
and Stockyards Division, Livestock Branch, Denver, Colorado, 
false and incorrect information showing the cost of cattle pur- 
chased by him at the stockyards during said year 1951 as $170,500, 
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when in fact the cost of such purchases at the stockyards during 
that year amounted to at least $1,205,037. 


7. Respondent, during the years 1951 and 1952, failed to keep 
accounts, records and memoranda that fully and correctly dis- 
closed all transactions involved in his business as a dealer at the 
stockyards. 


8. Respondent, despite repeated demands from the Livestock 
Branch, for a period of several months during the year 1953 
failed to furnish a reasonable bond, or its equivalent satisfactory 
to the Director, Livestock Branch, Production and Marketing 
Administration, based upon the volume of respondent’s business 
at the stockyards during the year 1952, to secure the perform- 
ance of obligations incurred in his dealer operations. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that 
respondent has violated section 312(a) of the act and sections 
201.27 and 201.28 of the regulations. It is concluded also that 
the respondent failed to keep such accounts and records as fully 


and correctly disclosed all transactions involved in his business as 
a dealer at the stockyards in violation of section 401 of the act. 


Inasmuch as respondent has consented and the complainant 
has recommended that an order be issued which would require 
the respondent to cease and desist from the practices complained 
of in the said Order of Inquiry and Notice of Hearing, the order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 

Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business at the stockyards. 

This order shall become effective six days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 
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(No. 3850) 


In re ELIZABETH RUDMAN et al. P&S Docket No. 2084. Decided 
April 19, 1954. 


Suspension of License—Cease and Desist—Violations 
of Act—Engaging in Unfair, Unjustly Discriminatory and 
Deceptive Practices—Failing to Meet Financial Require- 
ments—Failing to Furnish Satisfactory Surety Bond 


Upon consent of respondent and recommendation of complainant, respondent 
is ordered to cease and desist from engaging in the unfair, unjustly 
discriminatory and deceptive practices by failing to maintain the finan- 
cial condition required by the regulations under the act or filing satis- 
factory surety bond or its equivalent, and for such violations, respondent’s 
license is suspended for a period of thirty days. 


. Jerome S. Ducrest for Livestock Branch, Production and Marketing 
Administration (now Livestock Division, Agricultural Marketing Serv- 
ice). Mr. Louis Shifrin, of Shifrin, Shifrin & Agatstein, of St. Louis, 
Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Order of 
Inquiry and Notice of Hearing filed by the Director, Livestock 
Branch, Production and Marketing Administration, on November 
25, 1953, charges that respondent’s financial condition was not 
equivalent to that required for the issuance of her license and 
that respondent did not maintain a satisfactory surety bond or 
its equivalent. On January 19, 1954, respondent’s attorneys wrote 
a letter to the Hearing Clerk stating that “we are not in a posi- 
tion to deny the facts.” On March 11, 1954, the respondent filed 
an “Amended Answer to Order of Inquiry and Notice of Hear- 
ing” admitting the allegations contained in the Order of Inquiry 
and Notice of Hearing, waiving the right to an oral hearing and 
to the report of the examiner, and consenting to the issuance of 
an appropriate order, with findings of fact, (1) requiring re- 
spondent to cease and desist from the practices complained of in 
said Order of Inquiry and Notice of Hearing, (2) suspending 
respondent’s license for a period of 30 days or until such time 
within said suspension period as respondent establishes that she 
has complied with the financial requirements of the act and the 
regulations, or has filed with the Director of the Livestock Divi- 
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sion a surety bond or its equivalent as required by the regula- 
tions, and (3) revoking said license at the expiration of the 
30-day period of suspension if respondent has not complied with 
said financial requirements. The Livestock Division, Agricultural 
Marketing Service, has recommended that an order be issued in 
accordance with the terms suggested by respondent. 


FINDINGS OF FACT 


1. The City of St. Louis, Missouri, hereinafter referred to as 
the designated market, was duly designated by the Secretary of 
Agriculture in an order dated October 4, 1987, effective Novem- 
ber 19, 1937, as a market and place subject to the provisions of 
Title V of the act, and at all times mentioned herein was so 
designated. 


2. Respondent is licensed by the Secretary of Agriculture to 
engage in the business of a live poultry dealer in commerce, at 
the designated market, and at all times mentioned herein was so 
licensed. 


3. As of August 31, 1953, respondent’s financial condition was 
not equivalent to that required for the issuance of her license, in 
that respondent did not have current assets equal to her current 
liabilities and, in addition thereto, sufficient free working capital 
to equal twenty-five (25) percent of her average weekly purchases 
and/or sales of live poultry and respondent did not maintain a 
satisfactory surety bond or its equivalent. As of that date re- 
spondent’s current liabilities exceeded her current assets by 
$5,778.70, resulting in a total deficiency of working capital in the 
amount of $7,029.58. 


CONCLUSIONS 


By reason of the facts set out above, all of which have been 
admitted by respondent, it is concluded that the respondent has 
failed to maintain the financial condition required by the regu- 
lations for the retention of her license or file with the Director 
of the Livestock Division a satisfactory surety bond or its equiva- 
lent and thereby has violated section 202(a) of the act and sec- 
tion 201.15 of the regulations. 

Inasmuch as the respondent has agreed and the complainant 
has recommended that a consent order be issued, such an order 
will be issued. 





IN RE MCNULTY ET AL. 
Cite as 13 A.D. 345 


ORDER 


Respondent is hereby ordered to cease and desist from engag- 
ing in or using the unfair, unjustly discriminatory and deceptive 
practice described above in the Findings of Fact. 

Respondent’s license is suspended for a period of 30 days from 
the effective date of this order or until such time within said 
period as respondent establishes that she has complied with the 
financial requirements of the act and the regulations or has filed 
with the Director of the Livestock Division a satisfactory surety 
bond or its equivalent. 

If the respondent does not comply with said financial require- 
ments or file such a surety bond or its equivalent within said 
30-day period, respondent’s license is revoked immediately upon 
termination of such suspension period. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3851) 


In re LEO MCNULTY et al. P&S Docket No. 2074. Decided April 
23, 1954. 


Suspension of Registration—Cease and Desist—Violations 
of Act—Giving Bribes to Cattle-Salesman Employees for 
Preferred Treatment—Failing to Keep Proper Accounts 
and Records—Entering False Travel Expenses—Entering 
False Bonus Payments—Making “Kick Back” Payments— 
Failing to Enter Salary Item in Annual Report—Making 
False Entries of Compensation Paid to Employees 


Respondents are ordered to cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices by giving bribes to 
salesman employees for preferred treatment in connection with the 
assignment to “turns”, failing to keep proper accounts and records, 
entering false travel expenses, entering in the accounts and records of 
items shown as “bonus” to employees when in fact a major portion of 
the amounts of such items were returned or “kicked back”, failing to 
enter a salary item in annual report, making false entries of compensa- 
tion pay to employees, and for such violations of the act, the registration 
of L. M. as a market agency and as a dealer is suspended for a period 
ending at midnight on September 15, 1954. 
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Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Service 
(formerly Livestock Branch, Production and Marketing Administra- 
tion). Mr. P. W. Lanier, Jr., of Lanier, Lanier & Knox, of Fargo, North 
Dakota, and Mr. Lawrence L. Lenertz, of South St. Paul, Minnesota, for 
respondents. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by an Order of Inquiry and 
Notice of Hearing issued August 26, 1953, by H. E. Reed, 
Director of the Livestock Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. The allegations 
charged in the Order of Inquiry, consisting of a series of unfair 
and deceptive practices and devices, are admitted by the respond- 
ent McNulty and are set forth in detail in the findings of fact 
in this report. The respondents filed a brief requesting leniency 
in the application of any sanction which might be imposed. A 
reply thereto was filed by the complainant. Hearing Examiner 
John Curry recommended suspensions of the registrations in- 


volved for a period of six months. The respondents filed a request 
on April 14, 1954 for immediate suspension not to extend beyond 
September 1, 1954. 


FINDINGS OF FACT 


1. The Union Stock Yards, West Fargo, North Dakota, herein- 
after referred to as the stockyard, at all times mentioned herein 
was a posted stockyard subject to the provisions of the act. 


2. The individual respondent, on August 21, 1944, registered 
with the Secretary as a dealer buying and selling cattle for his 
own account and as a market agency buying cattle on a commis- 
sion basis at the stockyard. Said registration was made inactive 
on August 3, 1948. 

The corporate respondent registered on August 6, 1948, as a 
dealer buying and selling cattle for its own account and as a 
market agency buying cattle on a commission basis at the stock- 
yard, and operated under such registration until August 25, 1952, 
when such registration was made inactive. During said period 
from August 6, 1948 until August 25, 1952, the individual 
respondent was the president, manager and principal stockholder 
of the corporate respondent. 
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The individual respondent’s registration was re-activated on 
August 27, 1952, and he presently is again registered with the 
Secretary as a dealer buying and selling cattle for his own account 
and as a market agency buying cattle on a commission basis at 
the stockyard. 

At all times mentioned herein respondents were so registered. 


3. (a) The individual respondent, during the years 1945, 
1946, 1947, and 1948, prior to August 3 of such year, paid certain 
cattle-salesman employees of registered market agencies various 
sums of money for the purpose and with the effect of compensat- 
ing said salesman-employees for preferred treatment in the 
assignment of turns for the purchase of cattle in the sales alleys 
of said market agencies at the stockyard. 

(b) The corporate respondent, during the period from August 
6, 1948 through December 31, 1949, acting through Leo McNulty, 
the individual respondent herein, paid certain cattle-salesman 
employees of registered market agencies various sums of money 
for the purpose and with the effect of compensating said sales- 
man-employees for preferred treatment in the assignment of turns 
for the purchase of cattle in the sales alleys of said market 
agencies at the stockyard. 


4. (a) The individual respondent, during the years 1945, 
1946, 1947, and 1948, prior to August 3 of such year, failed to 
keep such accounts and records as fully and correctly disclosed 
all transactions involved in his business as a dealer and as a 
market agency, at the stockyard, in that the accounts, records 
and memoranda kept by him failed to disclose fully and correctly 
all expenses incurred by him in connection with his dealer and 
market agency operations. 

(b) The corporate respondent, during the period from August 
6, 1948 through December 31, 1949, and during the year 1951, 
failed to keep such accounts and records as fully and correctly 
disclosed all transactions involved in its business as a dealer 
and as a market agency, at the stockyard, in that the accounts, 
records and memoranda kept by it failed to disclose fully and 
correctly all expenses incurred by it in connection with its dealer 
and market agency operations. 


5. (a) The individual respondent, during the years 1946, 
1947, and 1948, prior to August 3 of such year, wilfully and 
knowingly entered, or caused to be entered, in the accounts and 
records of his dealer and market agency operations at the stock- 
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yard, items which were shown as “travel expenses” of Paul Alme 
and Clarence Larson, employees of the individual respondent, 
when in fact no such expenses were incurred by said employees 
in connection with the individual respondent’s business operations. 

(b) The individual respondent, during the years 1946 and 
1947, wilfully and knowingly entered, or caused to be entered, in 
the accounts and records of his dealer and market agency opera- 
tions at the stockyard, items which were shown as “bonus” to 
Paul Alme and Clarence Larson, employees of the individual 
respondent, when in fact a major portion, or all, of such amounts 
shown were returned or “kicked back” in cash to the individual 
respondent by said employees and only a comparatively small 
portion, if any, of the said bonus payments were retained by said 
employees. 


6. (a) The corporate respondent, during the period from 
August 6, 1948 through December 31, 1949, acting through Leo 
McNulty, the individual respondent herein, wilfully and know- 
ingly entered, or caused to be entered, in the accounts and records 
of its dealer and market agency operations at the stockyard, 
items which were shown as “travel expenses” of Paul Alme and 
Clarence Larson, employees of the corporate respondent, when 
in fact no such expenses were incurred by said employees in 
connection with the corporate respondent’s business operations. 


(b) The corporate respondent, during the period from August 
6, 1948 through December 31, 1949, acting through Leo McNulty, 
the individual respondent herein, wilfully and knowingly entered, 
or caused to be entered, in the accounts and records of its dealer 
and market agency operations at the stockyard, items which were 
shown as “bonus” to Paul Alme and Clarence Larson, employees 
of the corporate respondent, when in fact a major portion, or all, 
of such amounts shown were returned or “kicked back” in cash 
to the corporate respondent by said employees, and only a com- 
paratively small portion, if any, of the said bonus payments were 
retained by said employees. 


7. (a) The individual respondent wilfully and knowingly 
entered, or caused to be entered, in an annual report of his opera- 
tions at the stockyard during the year 1947, on the form pre- 
scribed by the Director, Livestock Branch, for the submission of 
such annual report (Form LS-124), which he filed with the Dis- 
trict Supervisor, Packers and Stockyards Division, Livestock 
Branch, South St. Paul, Minnesota, false and incorrect informa- 
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tion showing “Compensation paid to employees” as $12,662.50, 
when in fact compensation paid to his employees during such year 
amounted to not more than $7,662.50. 

(b) The individual respondent wilfully and knowingly failed 
to enter, or cause to be entered, in an annual report of his opera- 
tions at the stockyard during the year 1947, on the form pre- 
scribed by the Director, Livestock Branch, for the submission 
of such annual report (Form LS-124), which he filed with the 
District Supervisor, Packers and Stockyards Division, Livestock 
Branch, South St. Paul, Minnesota, a salary item of $4,700 
shown in his books and records as having been paid to him as 
“salary”. 


8. (a) The corporate respondent, through Leo McNulty, the 
individual respondent herein, wilfully and knowingly entered, or 
caused to be entered, in an annual report of its operations at the 
stockyard during the year 1948, on the form prescribed by the 
Director, Livestock Branch, for the submission of such annual 
report (Form LS-124), which it filed with the District Super- 
visor, Packers and Stockyards Division, Livestock Branch, South 
St. Paul, Minnesota, false and incorrect information showing the 
compensation paid to employees during the year 1948 as $10,590, 
when in fact compensation paid to its employees during such 
year amounted to not more than $8,120. 

(b) The corporate respondent, through Leo McNulty, the in- 
dividual respondent herein, wilfully and knowingly entered, or 
caused to be entered, in an annual report of its operations at the 
stockyard during the year 1951 on the form prescribed by the 
Director, Livestock Branch, for the submission of such report 
(Form LS-124), which it filed with the District Supervisor, 
Packers and Stockyards Division, Livestock Branch, South St. 
Paul, Minnesota, false and incorrect information with respect to 
the following items: (1) “Salaries and wages,” (2) ‘Advertis- 
ing,” (3) “Miscellaneous,” (4) “Total Expenses,” and (5) “Net 
Profit For Year.’’ Moreover, said corporate respondent, through 
said Leo McNulty, wilfully and knowingly failed to enter, or 
cause to be entered, in such annual report, expense items entered 
and shown in its accounts and records as “Gifts to employees” 
and “Income Tax.” 


CONCLUSIONS 


By reason of the facts alleged in paragraph 3 above, respond- 
ents have wilfully violated section 312(a) of the act, which pre- 
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scribes a registrant from engaging in or using any unfair or 
deceptive practice or device. 

By reason of the facts alleged in paragraph 4 above, respond- 
ents have wilfully violated section 401 of the act and section 10 
of an act entitled “An Act to Create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” which 
section is incorporated in and made a part of the Packers and 
Stockyards Act, 1921, by virtue of the provisions of section 402 
of the latter act. Section 401 requires the keeping of correct and 
accurate books and records. Section 402 makes it a criminal 
offense to make or cause to be made false entries or false state- 
ments of fact in a registrant’s books and records or in annual 
reports required to be filed by registrants. 


By reason of the facts alleged in paragraph 5 above, the in- 
dividual respondent has wilfully violated section 401 of the act 
and section 10 of an act entitled “An Act to Create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” which section is incorporated in and made a part of 
the Packers and Stockyards Act, 1921, by virtue of the provisions 
of section 402 of the latter act. 


By reason of the facts alleged in paragraph 6 above, the cor- 
porate respondent has wilfully violated section 401 of the act and 
section 10 of an act entitled “An Act to Create a Federal Trade 
Commission, to define its powers and duties, and for other pur- 
poses,” which section is incorporated in and made a part of the 
Packers and Stockyards Act, 1921, by virtue of the provisions 
of section 402 of the latter act. 


By reason of the facts alleged in paragraph 7 above, the in- 
dividual respondent has wilfully violated section 312(a) of the 
act and section 10 of an act entitled ‘“‘An Act to Create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” which section is incorporated in and made a part of 
the Packers and Stockyards Act, 1921, by virtue of the provisions 
of section 402 of the latter act. 


By reason of the facts alleged in paragraph 8 above, the cor- 
porate respondent has wilfully violated section 312(a) of the 
act and section 10 of an act entitled “An Act to Create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” which section is incorporated in and made a part of 
the Packers and Stockyards Act, 1921, by virtue of the provisions 
of section 402 of the latter act. 
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The giving of bribes to employees of selling agencies for the 
purpose of obtaining preferred treatment in connection with the 
assignment of “turns” is one of the most objectionable and dis- 
honest practices a registrant can engage in at a stockyard. Com- 
mercial bribery of this character tends to corrupt stockyard per- 
sonnel, especially employees of market agencies, and, in the long 
run, serves to drive business away from the stockyards. The 
respondent McNulty not only engaged in this nefarious practice 
but also kept incorrect books and records. For a number of years, 
he also filed false annual reports with the Department which con- 
tained false information and entries. Such actions on the part 
of the respondents made it difficult, if not impossible, for the 
complainant to supervise respondents’ operations under the act. 


In the brief filed by the respondents it is claimed that McNulty’s 
derelictions are the result of allowing “full sway to his accountant 
in advising him;” that McNulty has done everything that he can 
to rectify his mistakes; and that he has made a complete account- 
ing with the Internal Revenue Department by paying a total of 
$8,000 in fines and penalties. However, the violations of the act 
and the regulations described above are flagrant and should not 
be lightly condoned. However, in lieu of the six months suspen- 
sion proposed, the suspension is fixed to end September 15, 1954. 


ORDER 


The respondents shall cease and desist from engaging in the 
unfair, unjustly discriminating and deceptive practices set forth 
in the Findings of Fact. 

The respondents shall keep such accounts, records, and memor- 
anda as fully and correctly disclose all transactions involved in 
their business as a market agency and as a dealer. 

The registration of Leo McNulty, an individual doing business 
as McNulty Cattle Company, and the McNulty Cattle Company, 
a corporation, as a market agency and as a dealer, is suspended 
for a period ending at’ midnight on September 14, 1954. 

This order shall become effective on the 10th day after service 
of the order. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 138 A.D. 352 


(No. 3852) 


In re FRED GRANT et al. P&S Docket No. 2085. Decided April 28, 
1954. 


Cease and Desist—Violations of Act—Making False En- 
tries in Reports—Failing to Keep Proper Books and 
Records—Consent Order 


Upon consent of respondent and recommendation of complainant, respondent 
is ordered to cease and desist from violations of the act and the regula- 
tions thereunder by making false, incomplete or misleading entries or 
statements of fact in any reports submitted, by respondent, and respond- 
ent is further ordered to keep proper accounts and records. 


. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Service 
(formerly Livestock Branch, Production and Marketing Administration). 
Mr. Jack E. Lyman, of Atkins, Lyman & Ferguson, of Scottsbluff, 
Nebraska, for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hearing 
filed by the Director, Livestock Branch, Production and Marketing 
Administration, on December 1, 1953, as amended by an amend- 
ment filed on February 15, 1954, charged respondent with wilfully 
and knowingly submitting false and incorrect annual reports of 
his dealer operations for the years 1951 and 1952 and failing to 
keep such accounts, records and memoranda as fully and correctly 
disclosed all transactions involved in his business as a dealer at 
certain posted stockyards, in violation of section 401 of the act, 
sections 201.88 and 201.91 of the regulations, and section 10 of 
the Federal Trade Commission Act, which section is incorporated 
in and made a part of the Packers and Stockyards Act by virtue 
of the provisions of section 402 of the latter act. Respondent, on 
December 21, 1953 and March 8, 1954, submitted letters explain- 
ing, or attempting to explain, the entries in said annual reports 
and his reasons for not furnishing a full account of his operations. 
On March 30, 1954, respondent filed an’answer admitting the 
allegations contained in the Order of Inquiry and Notice of Hear- 
ing, as amended, but denying that the violations were wilful, 
waiving the right to an oral hearing and consenting “to the issu- 
ance of an appropriate order, with findings of fact therein on the 
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pleadings, which pleadings consist of the Order of Inquiry and 
Notice of Hearing, Amendment of Order of Inquiry and Notice 
of Hearing, by the United States Department of Agriculture, and 
this answer by respondent.” The Livestock Division, by its attor- 
ney, has recommended that an order be issued requiring respond- 
ent to cease and desist from making or causing to be made false, 
incomplete or misleading entries or statements of fact in any 
reports submitted pursuant to the provisions of the act and the 
regulations and keep such accounts, records and memoranda as 
will fully and correctly disclose all transactions involved in his 
business as a dealer at posted stockyards. 


FINDINGS OF FACT 


1. The Alliance Livestock Commission Company, Alliance, 
Nebraska, Chadron Sales Company, Chadron, Nebraska, The 
Chappell Livestock Commission, Chappell, Nebraska, Crawford 
Sales Company, Crawford, Nebraska, Scottsbluff Livestock Com- 
mission, Scottsbluff, Nebraska, Gordon Sales Company, Gordon, 
Nebraska, Torrington Live Stock Commission Company, Tor- 
rington, Wyoming, and Lusk Sales Pavilion, Lusk, Wyoming, 
hereinafter referred to as the stockyards, were at all times men- 


tioned herein posted stockyards subject to the provisions of 
the act. 


2. Respondent is registered with the Secretary to buy and sell 
livestock for his own account as a dealer, at the stockyards, and 
at all times mentioned herein was so registered. 


3. Respondent made and submitted to the District Supervisor, 
Packers and Stockyards Division, Livestock Branch, Denver, 
Colorado, an annual report of his dealer operations at the stock- 
yards during the year 1951, at the request of the Director of said 
Livestock Branch and on the form prescribed by the Director for 
the submission of such annual report (Form LS-124), which 
represented that respondent had made no purchases of livestock 
at the stockyards during said year when in fact he purchased in 
excess of 4,561 head of cattle. Moreover, said annual report failed 
to show the weight of the livestock sold by respondent at the 
stockyards during such year. 


4. Respondent made and submitted to the District Supervisor, 
Packers and Stockyards Division, Livestock Branch, Denver, 
Colorado, an annual report of his dealer operations at the stock- 
yards during the year 1952, at the request of the Director of said 
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Livestock Branch and on the form prescribed by the Director for 
the submission of such annual report (Form LS-124), which rep- 
resented that respondent had made no purchases of livestock at 
the stockyards during said year when in fact he purchased 
approximately 7,694 head of cattle. Moreover, said annual report 
failed to show the weight of the livestock sold by respondent at 
the stockyards during such year. 


5. Respondent, during the years 1949, 1950, 1951, 1952 and 
1953, prior to July 1 of such year, failed'to keep such accounts, 
records and memoranda as fully and correctly disclosed all trans- 
actions involved in his business as a dealer at the stockyards. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact it is 
concluded that respondent has failed to keep such accounts and 
records as fully and correctly disclose all transactions involved 
in his business as a dealer at the stockyards, in violation of section 
401 of the act, and has violated sections 201.88 and 201.91 of the 
regulations. 

Inasmuch as respondent has consented to the issuance “of an 
appropriate order”, and complainant has recommended that an 
order be issued requiring respondent to cease and desist from 
making or causing to be made false, incomplete or misleading 
entries or statements of fact in any reports submitted pursuant 
to the provisions of the act or the regulations and to keep such 
accounts and records as will fully and correctly disclose all trans- 
actions involved in his business as a dealer at posted stockyards, 
the order recommended by the complainant will be issued. 


ORDER 


Respondent shall cease and desist from making or causing to 
be made false, incomplete or misleading entries or statements of 
fact in any reports submitted pursuant to the provisions of the 
Packers and Stockyards Act or the regulations promulgated 
thereunder. 

Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business at the stockyards. 

This order shall become effective six days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 





MKT. AGENCIES AT KANSAS CITY STOCK YARDS 
Cite as 13 A.D. 355 


(No. 3853) 


In re MARKET AGENCIES AT KANSAS CITY STOCK YARD. P&S 
Docket No. 311. Decided April 28, 1954. 


Continuation of Rates and Charges 


Upon agreement of the parties, respondent’s current rates and charges are 
extended and continued in effect to and including May 30, 1956, unless 
changed by further order before this date. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. M. J. Flynn, of Kansas City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued on 
May 21, 1953 (12 A.D. 485), continuing in effect to and including 
May 30, 1954, the order of February 25, 1952 (11 A.D. 198), 
under which respondents are authorized to assess the current 


schedule of rates and charges. 


On March 29, 1954, a petition was filed on behalf of the respond- 
ents requesting “an extension of two years” of the current rates 
and charges. 


The order of February 25, 1952, authorizing increases in rates 
and charges, was preceded by a notice of the petition therefor 
published in the Federal Register, and, although opportunity was 
afforded interested persons to be heard in the matter, no such 
person notified the Hearing Clerk of a desire to be heard. Inas- 
much as the present petition does not involve an increase of rates 
and charges lawfully prescribed by the Secretary or new rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are 
unnecessary. 


The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that an order be issued 
further continuing in effect to and including May 30, 1956, the 
order of February 25, 1952, and requiring the reports referred 
to in such order to be filed with the Livestock Division on or 
before March 15 of each year. 
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Since the parties are agreed that the current rates and charges 
should be extended, the order of February 25, 1952, is continued 
in effect to and including May 30, 1956, unless changed by further 
order before the latter date, and respondents shal] file the reports 
referred to in such order with the Livestock Division on or before 
March 15 of each year. 


The respondents who must comply with this order on its effec- 
tive date desire that it be made effective on May 31, 1954. 


This order shal] become effective on May 31, 1954, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 3854) 


In re WEBB LIVESTOCK COMMISSION COMPANY, INC. P&S Docket 
No. 2064. Decided April 28, 1954. 


Cease and Desist—Violations of Act—Issuing False and 
Incorrect Invoices—Selling Consigned Livestock to Secret 
Trading Partnership—Using Shippers’ Proceeds Im- 
properly—Failing to Keep Correct Accounts and 
Records—Consent Order 


Upon consent of respondent and recommendation of complainant, respondent 
is ordered to cease and desist from engaging in the unfair, unjustly 
discriminatory and deceptive practices by issuing false and incorrect 
invoices showing weights or prices over and above the true weights and 
prices, selling consigned livestock to secret trading partnership, billing 
on basis of false and incorrect invoices, using shippers’ proceeds improp- 
erly, and failing to keep proper accounts and records, and respondent is 
further ordered to maintain its custodial account in accordance with 
the provisions of the regulations under the act, and to keep proper 
accounts, records and memoranda. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Service 
(formerly Livestock Branch, Production and Marketing Administration). 
Webb Livestock Commission Company, a corporation, of Grand Island, 
Nebraska, respondent pro se. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
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ing filed by the Director, Livestock Branch, Production and 
Marketing Administration, on May 19, 1953, as amended on 
November 10, 1953, charged respondent with wilfully violating 
various provisions of the act and the regulations and section 10 
of the Federal Trade Commission Act, which section is incorpo- 
rated in and made a part of the Packers and Stockyards Act by 
virtue of the provisions of section 402 of the latter act. Re- 
spondent, on June 12, 1953, filed an answer admitting some of 
the allegations contained in the Order of Inquiry and Notice of 
Hearing, explaining and attempting to justify others, and deny- 
ing the remaining allegations. On November 30, 1953, respondent 
filed an “Answer to Amendment of Order of Inquiry and Notice 
of Hearing” in which it again admitted some of the allegations, 
explained or attempted to justify others and denied the remain- 
ing allegations of the Order of Inquiry and Notice of Hearing, 
as amended. On March 26, 1954, respondent filed an “Amended 
Answer” in which it admitted the allegations contained in the 
Order of Inquiry and Notice of Hearing, waived the right to an 
oral hearing, and consented to the issuance of an appropriate 
order, with findings of fact, requiring respondent to cease and 
desist from the practices complained of in said Order of Inquiry 
and Notice of Hearing. The Livestock Division (formerly the 
Livestock Branch), by its attorney, has recommended that such 
an order be issued and that respondent also be ordered to main- 
tain its custodial account in accordance with the provisions of 
section 201.42 of the regulations. 


FINDINGS OF FACT 


1. The Webb Livestock Commission Company, Grand Island, 
Nebraska, hereinafter referred to as the stockyard, was at all 
times mentioned herein a posted stockyard subject to the provi- 
sions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis and as a 
dealer to buy and sell livestock for its own account, at the stock- 
yard, and at all times mentioned herein was so registered. 


8. Respondent, at the stockyard, on or about 34 specified dates 
and at divers other times during the years 1948, 1949, 1950, 
1951, and 1952, in connection with hog sales transactions, through 
Tom Molacek, respondent’s bookkeeper, issued invoices covering 
such sales to M. W. Leonard, a registered dealer at various 
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posted stockyards in Nebraska, on which the weights or prices, 
or both, were increased over and above the true weights and 
prices at which the hogs were sold to said dealer, billed the 
dealer on the basis of such false and incorrect invoices, and paid 
the difference between the actual total sale price and the marked 


up total sale price to B. F. Leonard, a hog buyer employee of ° 


said M. W. Leonard. Said false and incorrect invoices were made 
a part of the accounts and records of said dealer M. W. Leonard, 
and copies thereof were made a part of respondent’s accounts 
and records. 


4. Respondent, at the stockyard, on or about January 9, 
February 20 and 27, and March 5, 1952, and at divers other 
times during the period from January 1 through March 31, 1952, 
sold livestock consigned to it for sale on a commission basis to 
a secret trading partnership composed of respondent and J. E. 
Manning, operator of the Ogden Livestock Auction Company, 
Ogden, Utah, a posted stockyard subject to the act. 


5. Respondent, in connection with the sales transactions 
described in Finding of Fact 4 above, in accounting to the con- 


signors of the livestock, failed to show on the account of sale the 
full, true, and correct name of said partnership as the purchaser 
of their livestock, but instead merely showed the name “J. 
Manning.” 


6. Respondent, at the stockyard, engaged in dealer operations 
through a secret trading partnership, composed of respondent and 
J. E. Manning, which was not registered with the Secretary as a 
dealer and was not bonded in connection therewith, by making 
purchases of livestock on a dealer basis in the transactions 
described in Finding of Fact 4 above. 


7. Respondent, during the period from January 1 through 
August 31, 1952, failed to keep such accounts and records as fully 
and correctly disclosed all transactions involved in its business as 
a market agency and dealer. 


8. Respondent, during the period from January 1 through 
August 31, 1952, used shippers’ proceeds for purposes of its own, 
thereby endangering the faithful and prompt accounting therefor 
and payment of the portions thereof due the owners or consignors, 
in that, on various occasions, it deposited such proceeds in its 
general account and used them for purposes other than the pay- 
ment of lawful marketing charges and the remittance of net pro- 


ceeds to shippers. 
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CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3, 4, 5, 6, and 
8, it is concluded that respondent has violated sections 3038, 304, 
307, 312(a) and 401 of the act, sections 201.10, 201.27, 201.41 and 
201.43 of the regulations, and section 10 of an act entitled “An 
Act to Create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” which section is incorporated 
in and made a part of the Packers and Stockyards Act, 1921, by 
virtue of the provisions of section 402 of the latter act. It is also 
concluded, by reason of the facts set out in Finding of Fact 7 
above, that respondent failed to keep such accounts and records 
as fully and correctly disclosed all transactions involved in its 
business as a dealer and as a market agency, at the stockyard, in 
violation of section 401 of the act and said section 10 of the Fed- 
eral Trade Commission Act. 


Respondent has consented and the complainant has recom- 
mended that an order be issued which would require the respond- 
ent to cease and desist from the practices complained of in said 
Order of Inquiry and Notice of Hearing. Complainant has further 


recommended that respondent be ordered to maintain its custodial 
account in accordance with the provisions of section 201.42 of the 
regulations. The order recommended by complainant will be 
issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis and any other 
funds that come into its possession as agent in a bank account 
separate from the general or private account or accounts in which 
its own funds are deposited. Such accounts shall be drawn upon 
only for the payment of the net proceeds due to the person or 
persons entitled thereto, for the payment of sums due respondent 
as compensation for its services, and for payment of lawful mar- 
keting charges, and shall be kept in a manner that will clearly 
reflect the handling of the funds in compliance with the require- 
ments of section 201.42 of the regulations. 
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Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in its 
business as a dealer and market agency at the stockyard. 


This order shall become effective 6 days after service and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 3855) 


In re VERNON PREUS. P&S Docket No. 2061. Decided April 29, 
1954. 


Cease and Desist—Violations of Act—Issuing False and 
Incorrect Invoices—Paying Difference Between Actual 
Price and Marked-Up Price to Employee—Consent Order 


Upon consent of respondent and recommendation of complainant, respondent 
is ordered to cease and desist from engaging in the unfair, unjustly 
discriminatory and deceptive practices by issuing second invoices show- 
ing weights and prices over and above the true weights and prices, and 
paying the difference between the actual total purchase price of hogs 
and the marked up purchase price to an employee of respondent. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Service 
(formerly Livestock Branch, Production and Marketing Administration). 
Mr. Robert R. Moodie of Moodie & Burke, of West Point, Nebraska, for 
respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Director, Livestock Branch, Production and Mar- 
keting Administration (now the Livestock Division, Agricultural 
Marketing Service) on May 19, 1958, charged respondent with 
wilfully and knowingly violating various sections of the act, the 
regulations, and section 10 of the Federal Trade Commission Act, 
which section is incorporated in and made a part of the Packers 
and Stockyards Act by virtue of the provisions of section 402 of 
the latter act. Respondent, on June 15, 1953, filed an answer 
admitting the jurisdictional allegations but denying most of the 
other allegations contained in the Order of Inquiry and Notice of 
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Hearing or merely explaining or attempting to justify them. On 
March 26, 1954, respondent filed an amended answer admitting 
the allegations contained in the Order of Inquiry and Notice of 
Hearing but in effect denying wilfulness in connection therewith 
by denying that the unlawful practices and acts of his employee 
were entered into or done with the respondent’s knowledge or 
consent, waiving the right to an oral hearing, and consenting to 
the issuance of an appropriate order, with findings of fact “reflect- 
ing the reservations above set forth”, requiring respondent to 
cease and desist from the practices complained of in said Order 
of Inquiry and Notice of Hearing. The Livestock Division, by its 
attorney, has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Bradstreet & Clemens Stockyards, Grand Island, 
Nebraska, the B & B Commission Company, Ravenna, Nebraska, 
and the Broken Bow Stockyards, Broken Bow, Nebraska, were 
at all times mentioned herein posted stockyards subject to the 
provisions of the act. 


2. Respondent is registered with the Secretary as a dealer to 
buy and sell livestock for his own account at the following posted 
stockyards: 

Wells Commission Company Stockyards, Fremont, Nebraska 
Bassett Livestock Sales Co., Bassett, Nebraska 

Atkinson Stockyards Co., Atkinson, Nebraska 

Butte Livestock Market, Butte, Nebraska 

Columbus Sales Pavilion, Columbus, Nebraska 

Norfolk Livestock Sales Co., Norfolk, Nebraska 

O’Neill Livestock Market, O’ Neill, Nebraska 


At all times mentioned herein respondent was so registered. 


3. Respondent, at the Bradstreet & Clemens Stockyards, Grand 
Island, Nebraska, on or about 37 specified dates and at divers 
other times during the year 1952, in connection with hog purchase 
transactions, through his hog buyer employee Ira McCord, caused 
William J. Harry, doing business as the Harry Livestock Com- 
mission Company, a registered market agency at said stockyard, 
to issue false and incorrect invoices and make unlawful payments 
to said Ira McCord on the basis of false weights or prices, or both, 
in that said employee, after the market agency had issued invoices 
correctly showing the actual weight and price at which the hogs 
were purchased, caused Robert Rehder, bookkeeper for the market 
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agency, to (1) issue second invoices covering such transactions 
on which the weights or prices, or both, were increased over and 
above the true weights and prices at which the hogs were sold 
to said dealer, and (2) pay the difference between the actual total 
purchase price and the marked up total purchase price to said 
employee Ira McCord. Said false and incorrect invoices were 
made a part of the accounts and records of respondent and copies 
thereof were made a part of the accounts and records of the 


market agency. 


4. Respondent, at the B & B Commission Company, Ravenna, 
Nebraska, on or about 5 specified dates and at divers other times 
during the year 1952, in connection with hog purchase trans- 
actions, through his hog buyer employee Ira McCord, caused Ira 
Criffield, doing business as the Ravenna Livestock Commission 
Company, a registered market agency at said stockyard, to issue 
false and incorrect invoices and make unlawful payments to said 
Ira McCord on the basis of false weights or prices, or both, in 
that said employee, after the market agency had issued invoices 
correctly showing the actual weight and price at which the hogs 
were purchased, caused Lucille Criffield, bookkeeper for the mar- 
ket agency, to (1) issue second invoices covering such transac- 
tions on which the weights or prices, or both, were increased 
over and above the true weights and prices, at which the hogs 
were sold to said dealer, and (2) pay the difference between the 
actual total purchase price and the marked up total purchase price 
to said employee Ira McCord. Said false and incorrect invoices 
were made a part of the accounts and records of respondent and 
copies thereof were made a part of the accounts and records of 


the market agency. 


5. Respondent, at the B & B Commission Company, Ravenna, 
Nebraska, through his hog buyer employee Ira McCord, on or 
about 20 specified dates and at divers other times during the years 
1951 and 1952, in connection with hog purchase transactions 
other than those described in Finding of Fact 4 above, caused Ira 
Criffield, doing business as the Ravenna Livestock Commission 
Company, a registered market agency at said stockyard, to unlaw- 
fully pay to said Ira McCord the difference between the actual 
total purchase price of the hogs and the total purchase price 
resulting from a mark up by the market agency of the weight or 


price, or both, of such hogs. 
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6. Respondent, at the Broken Bow Stockyards, Broken Bow, 
Nebraska, on or about 4 specified dates and at divers other times 
during the years 1951 and 1952, in connection with hog purchase 
transactions, through his hog buyer employee Ira McCord, caused 
Warren Nelson, Jack Russelle Nelson and Dwain Williams, doing 
business as Central Nebraska Commission Company, a registered 
market agency at said stockyard, to issue false and incorrect 
invoices and make unlawful payments to said Ira McCord, on the 
basis of false weights or prices, or both, in that said employee, 
after the market agency had issued invoices correctly showing the 
actual weight and price at which the hogs were purchased, caused 
Paul W. Piester, bookkeeper for the market agency, to (1) issue 
second invoices covering such transactions on which the weights 
or prices, or both, were increased over and above the true weights 
and prices at which the hogs were sold to said dealer, and (2) pay 
the difference between the actual total purchase price and the 
marked up total purchase price to said employee Ira McCord. 
Said false and incorrect invoices were made a part of the accounts 
and records of respondent and copies thereof were made a part 
of the accounts and records of the market agency. 


7. Respondent, at the Broken Bow Stockyards, Broken Bow, 
Nebraska, through his hog buyer employee Ira McCord, on or 
about 10 specified dates and at divers other times during the years 
1951 and 1952, in connection with hog purchase transactions other 
than those described in Finding of Fact 6 above, caused Warren 
Nelson, Jack Russelle Nelson, and Dwain Williams, doing business 
as the Central Nebraska Commission Company, a registered mar- 
ket agency at said stockyard, to unlawfully pay to said Ira McCord 
the difference between the actual total purchase price of the hogs 
and the total purchase price resulting from a mark up by the 
market agency of the weight or price, or both, of such hogs. 


8. Respondent, at the B & B Commission Company, Ravenna, 
Nebraska, purchased the hogs in the transactions described in 
Finding of Fact 4 above without being registered with the Secre- 
tary as a dealer at such stockyard, as required by the act and the 


regulations. 
9. Respondent, at the Broken Bow Stockyards, Broken Bow, 
Nebraska, purchased the hogs in the transactions described in 


Finding of Fact 6 above without being registered with the Secre- 
tary as a dealer at such stockyard, as required by the act and 


the regulations. 
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10. Respondent, at the Bradstreet & Clemens Stockyards, 
Grand Island, Nebraska, purchased the hogs in the transactions 
described in Finding of Fact 3 above, without being registered 
with the Secretary as a dealer, or a market agency, at such stock- 
yard, as required by the act and the regulations. 


11. Respondent, in connection with various hog purchase 
transactions at the Bradstreet & Clemens Stockyards, Grand 
Island, Nebraska, described in Finding of Fact 3 above, on six 
specified dates during the year 1952, assessed and collected buying 
commissions for such purchases without having filed a tariff 
schedule for such services with the Secretary as required by the 
act and the regulations. 


12. Respondent, in connection with various hog purchase 
transactions at the Bradstreet & Clemens Stockyards, Grand 
Island, Nebraska, described in Finding of Fact 3 above, on six 
specified dates and various other dates during the year 1952, 
submitted invoices, to the persons or firms for which the order 
purchases were made, based on the marked up weight or price, 
or both, contained in the invoices described in said Finding of 
Fact 3. Such false and incorrect invoices were made a part of the 
accounts and records of said purchasers and copies of the invoices 
were retained by respondent and made a part of his accounts and 


records. 
CONCLUSIONS 


Under the provisions of section 403 of the Packers and Stock- 
yards Act, 1921, the acts of respondent’s employee, Ira McCord, 
acting for respondent, within the scope of his employment, also 
are deemed the acts of respondent as well as those of said Ira 
McCord. Accordingly, respondent, notwithstanding his denial that 
the “unlawful practices and acts of his employee Ira McCord” 
were entered into or done with his knowledge or consent, is liable 
for the violations of the act by his employee. There is nothing in 
the record, however, to establish wilfulness by respondent in con- 
nection therewith. The record contains no evidence of gross negli- 
gence on the part of respondent and respondent denies having 
knowledge of the violations by his employee or having consented 
to them. 

It is concluded, therefore, that by reason of the facts set out in 
the Findings of Fact above, respondent has violated sections 303, 
304, 306, 307, 312(a) and 401 of the act, and section 201.17 of 


the regulations. 
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Inasmuch as respondent has consented and the complainant has 
recommended that an order be issued which would require 
respondent to cease and desist from the practices complained of 
in the said Order of Inquiry and Notice of Hearing, the order will 
be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 

This order shall become effective 6 days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 3856) 


PURCELL v. THE UNION STOCK YARD & TRANSIT COMPANY OF CHI- 
CAGO. P&S Docket No. 2059. Decided April 30, 1954. 


Dismissal—Evidence—Failure to Establish Availability 
of Pen Space 


Where complainant alleged discrimination by reason of respondent’s refusal 
to assign him pen space at its stockyard in which to operate as a cattle 
dealer, held, that since complainant has failed to sustain the burden of 
proof upon him that pen space was available for assignment and that 
the stockyard company by refusing to assign such space to him engaged 
in a discriminatory practice in violation of the act, the complaint should 
be dismissed. 


Evidence—Burden of Proof As to Availability of Pen 
Space—Discriminatory Practice 


The burden of proof is upon complainant to establish that pen space was 
available for assignment and that the stockyard company by refusing 
to assign such space to him engaged in a discriminatory practice in 
violation of the act. 


Effect of Failure to Introduce Evidence to Show Excess of 
Vacant Pen Space 


Since complainant failed to introduce any evidence to indicate that the pen 
space was not used as holding pens or that they were vacant in excess 
of the common experience in the central markets, held, that complainant 
has failed, therefore, to establish that the pens were available for 
assignment to him. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 13 A.D. 365 


Lack of Prescriptive Right to Stockyard Pen Space 


Since complainant’s status in requesting pen space is merely that of an 
individual applying for pen space to engage in business at the Union 
Stock Yards, held, complainant had no prescriptive right to space at 
the stockyard. 


Obviation of Consideration of Question of Unfitness to 
Operate Business 


Since it is concluded that complainant failed to establish availability of 
pen space, respondent’s defense that complainant was an unsatisfactory 
person to do business at the stockyard need not be considered. 


Mr. John T. Garrity, of Chicago, Illinois, for complainant. Messrs. Thomas S. 
Tyler and Keehn Landis, of Winston, Strawn, Black & Towner, of Chi- 
cago, Illinois, for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seqg.). In February 1953, Edward J. Purcell 
filed a complaint against the respondent, The Union Stock Yard 
& Transit Company of Chicago, alleging discrimination in that 
the respondent refused to assign him pen space at its stockyard 
in which to operate as a cattle dealer. Complainant alleged that 
on September 24, 1951, his registration to operate as a cattle 
dealer was suspended by the order of the Secretary for a period 
of ten months and that on January 12 and 27, 1953, he applied 
for and was refused pen space by the respondent. Complainant 
requested the Secretary of Agriculture to compel the respondent 
to satisfy his request for pen space and that, upon respondent’s 
failure or refusal to comply, complainant be awarded appropriate 
damages. In its answer, the respondent justified its refusal to 
assign pen space to the complainant on the grounds (1) that no 
pens were available for assignment to traders and (2) that the 
complainant was an unfit person to do business at its stockyard. 


Section 304 of the act (7 U.S.C. 205) reads, in part, as follows: 
“Tt shall be the duty of every stockyard owner and market 
agency to furnish upon reasonable request, without discrimi- 
nation, reasonable stockyard services at such stockyard... .” 


Section 307 (7 U.S.C. 208) is as follows: 
“Tt shall be the duty of every stockyard owner and market 
agency to establish, observe and enforce just, reasonable, 
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and nondiscriminatory regulations and practices in respect 
to the furnishing of stockyard services, and every unjust, 
unreasonable, or discriminatory regulation or practice is pro- 
hibited and declared to be unlawful.” 


A hearing on the matter was held at Chicago, Illinois, on July 
23, 1953, before John Curry, Office of Hearing Examiners, United 
States Department of Agriculture. John T. Garrity, Attorney at 
Law, Chicago, Illinois, appeared for the complainant. Thomas 8S. 
Tyler and Keehn Landis of Winston, Strawn, Black & Towner, 
Chicago, Illinois, appeared for the respondent. Following the hear- 
ing, both parties filed proposed findings of fact, conclusions and 
orders. 

Hearing Examiner Curry issued a report recommending that 
the complaint be dismissed. Copies of the report were served 
upon counsel for the parties. The complainant filed exceptions to 
the report. 


FINDINGS OF FACT 


1. The complainant, Edward J. Purcell, Yorkville, Illinois, is 
an individual seeking an assignment of pen space from the 


respondent for the purpose of operating as a dealer at the Union 
Stock Yards, Chicago, Illinois. 


2. The respondent, The Union Stock Yard & Transit Company 
of Chicago, is a corporation and owns and operates the Union 
Stock Yards, Chicago, Illinois, hereinafter referred to as 
the stockyard, which, at all times mentioned herein, was a posted 
stockyard subject to the provisions of the Packers and Stock- 
yards Act. 


3. On or about January 12 and 27, 1953, and on several sub- 
sequent occasions, the complainant requested the respondent to 
furnish him pen space at the stockyard to the end that he might 
engage as a dealer in the business of buying and selling cattle. 


4. On September 17, 1951, the Judicial Officer of the Depart- 
ment entered an order (10 A.D. 1199) which suspended the com- 
plainant’s registration for a period of ten months because the 
complainant was found to have engaged in the practice of bribing 
weighmasters for the purpose of obtaining fraudulent weights on 
cattle bought and sold by him at the stockyard. The suspension 
ordered by the Judicial Officer had expired when the complainant 
sought assignment of pen space at the stockyard. 
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5. Prior to the suspension of complainant’s registration, pen 
space was not assigned to cattle dealers and it was the practice 
at the stockyard for cattle dealers to use pens assigned to com- 
mission firms in which to yard their livestock. Pursuant to a 
recommendation of the Department, the respondent created a 
cattle trader division in May 1952 and assigned pen space to the 
cattle dealers on the market. The cattle trader division was 
assigned 160 pens, which represented 7.82 percent of the total 
number of cattle pens available. Cattle dealers purchased only 
6.7 percent of the salable receipts at the market. The 160 pens 
were assigned to approximately 65 to 70 dealers. The pens in 
front of scale D-5 were used as holding pens for cattle which had 
been weighed to packers, traders and order buyers. 


6. There were no pens available for assignment to complainant 
in January 1953, the time complainant requested space, and there 
were no pens available at the time of the hearing. 


7. There is no evidence in the record that there is not a 
sufficient number of cattle dealers operating at the stockyard to 
insure fair and open competition at that market. 


8. The complaint was filed within ninety days after the alleged 
cause of action accrued. 


CONCLUSIONS 


In a proceeding under the act in which a complainant is seeking 
entry into the cattle dealer business on premises owned by a 
respondent stockyard company, the complainant has the burden 
of demonstrating that pen space was available for assignment 
and that the stockyard company by refusing to assign such space 
to him engaged in a discriminatory practice in violation of the act. 
Flynn v. Kansas City Stock Yards Company, 12 A.D. 14 (1953). 
The only evidence furnished by the complainant with respect to 
the availability of pen space consists of his testimony that some 
pens in front of scale D-5 were vacant and, therefore, could be 
assigned to him. Frank N. Flynn, manager of the stockyard, testi- 
fied, and a map of the yards indicated, that the pens referred to 
by the complainant were used as holding pens for cattle which 
had been weighed to packers, traders and order buyers. While 
there is some evidence in the record to indicate that these and 
other pens were vacant at times, such evidence does not establish 
that the pens in front of scale D-5 were available for assignment 
to the complainant. It is the common practice on central markets 





wy OF HF RE" }D) oh SslUCOOCUlULrstlUlLhmhmSe CU OlUClUlC rT Ue Uk he st ll COO, 


= 


eaouonso 


PURCELL v, THE UNION STOCK YARD & TRANSIT CO. 369 
Cite as 13 A.D. 365 


for some pens to be empty at times during a particular week or 
a particular day. This is usual in the normal operation of any 
stockyard and simply reflects the flow of receipts in the market. 
Complainant did not introduce any evidence to indicate that the 
pens in question were not used as holding pens or that they were 
vacant in excess of the common experience in central markets. 
Complainant has failed, therefore, to establish that the pens in 
front of scale D-5 were available for assignment to him. 


Nor has complainant shown that any other pens were available 
for assignment to him at the time of his request for pen space 
or at the time of the hearing. Prior to the suspension of com- 
plainant’s registration as a cattle dealer, pen space was not 
assigned to cattle dealers and it was the practice at respondent’s 
stockyard for cattle dealers to use pens assigned to commission 
firms in which to yard their livestock. Pursuant to a recom- 
mendation of the Department for the elimination of this undesir- 
able practice, the respondent created a cattle trader division in 
May 1952 and assigned pen space to the cattle dealers on the 
market. The number of pens to be so assigned and the allocation 
of such pens among the cattle dealers on the market were sub- 
mitted to Charles B. Jennings, District Supervisor of the Packers 
and Stockyards Division, before the plan was put in effect and 
he approved the number of pens to be assigned to cattle dealers, 
the allocation of these pens among the individual traders and 
the number of pens to be held for extra demands on certain days. 
Jennings testified that he considered the proposed allotment to be 
reasonable. As district supervisor, Jennings is in a position to 
observe the daily use of respondent’s facilities by all registrants 
at the market and, as an agent of the Secretary, he is required 
by law to report any discriminatory practices that come to his 
attention. The testimony of Jennings indicates that the Packers 
and Stockyards Division found no discrimination by the stockyard 
company in the assignment of its pen facilities. Moreover, it 
appears from the evidence adduced at the hearing that the number 
of pens assigned to cattle dealers was slightly in excess of the 
number of pens that would be warranted by their purchases in 
the market. Cattle dealers were assigned 7.82 percent of the total 
number of cattle pens available while such dealers purchased 
only 6.7 percent of the salable receipts at the market. 

All of the pen space allotted to the cattle trader division was 
allocated among the cattle dealers on the market before complain- 
ant’s request for space. The fact that the cattle division was 
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created and pen space was assigned to cattle dealers on the market 
at a time when complainant’s registration was suspended does 
not result in any inference that complainant was discriminated 
against by such allocation of pen space, as complainant appears 
to contend. As pointed out above, the cattle trader division was 
established in response to a recommendation of the Department. 
A similar arrangement has been instituted as to hog dealers 
several years earlier. There is no requirement in the act that 
necessitates the delay of such a change until all suspended dealers 
resume operations or the assignment or reservation of pen space 
to such dealers during the period of suspension. Complainant’s 
status in this matter is merely that of any individual applying 
for pen space to engage in business at the Union Stock Yards. 
Complainant had no prescriptive right to space at the stockyard. 
Flynn v. Kansas City Stock Yards Company, supra. 


It is the function of the Packers and Stockyards Division in 
administering the act to review assignments of pen space to the 
end that all types of registrants who legitimately serve producers 
and shippers are treated fairly and equitably. In this connection, 
M. J. Cook, Chief, Packers and Stockyards Division, Livestock 
Branch, Production and - Marketing Administration, United 
States Department of Agriculture, testified that the division has 
taken informal action against stockyard companies to require 
them to provide dealers with pen space, but that where there is 
a sufficient number of dealers to insure sufficient competition 
in the stockyard, no effort has been made to require the construc- 
tion of additional facilities. Complainant has not introduced any 
evidence to indicate that there is not sufficient competition in the 
market. On the other hand, an official of respondent testified that 
the competitive character of the market is adequately protected 
and that there is no need for additional dealers on the market. 
In addition, in view of the large number of cattle dealers presently 
employed in the stockyard and the failure of the Packers and 
Stockyards Division to request the construction of additional 
facilities, it would appear that there are enough dealers at the 
stockyard to supply adequate competition. 


In view of the testimony of employees of the Department and 
officials of the stockyard company, it is concluded that the weight 
of the evidence supports the position of the respondent that no 
space was available in January 1953 for assignment to the com- 
plainant. Accordingly, the complainant has not sustained the 
burden of proving that pen space was available at the time of his 
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request for such space. Nor is there any evidence to indicate 
that pen space was available at the time of the hearing. On the 
contrary, an official of respondent stockyard company testified 
that requests by commission firms for additional pen space were 
pending at the time of the hearing. It is well recognized that the 
respondent has a duty to assign its yard facilities in a manner 
which will meet the legitimate needs of commission firms which 
represent producers and shippers before considering the needs 
of other types of registrants. 


In view of our conclusions with respect to the availability of 
pen space, it is unnecessary to consider whether the respondent 
was justified in refusing to assign pen space to complainant on 
the basis of the second defense advanced by respondent. The 
complaint should be dismissed. 


ORDER 


In view of the foregoing, the complaint is dismissed. Copies 
hereof shall be served on the parties by registered mail or in 
person. 


(No. 3857) 


GEORGE W. HAXTON & SON, INC. v. BILL, THE DISTRIBUTOR, INC. 
PACA Docket No. 6190. Decided April 5, 1954. 


Rejection of Commodity without Reasonable Cause— 
Damages—Failure to Pay Loss on Resale of Fruit 


Where complainant claimed reparation in the amount of loss allegedly 
sustained on resale of frozen sliced strawberries sold to respondent and 
subsequently rejected by it, held, that respondent’s failure to file an 
answer is deemed, under the rules of practice under the act, to be an 
admission of the material facts alleged in the complaint, and respondent’s 
refusal to accept the second lot of frozen strawberries constitutes a 
rejection of the produce without reasonable cause, in violation of section 
2 of the act, for which reparation should be awarded to complainant. 


Geo. W. Haxton & Son, Inc., of Oakfield, New York, complainant pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on July 7, 1953. A formal complaint 
was filed on December 16, 1953. Complainant seeks an award of 
reparation in the amount of loss allegedly sustained on the resale 
of frozen sliced strawberries sold to respondent in January 1953, 
and subsequently rejected by respondent. 


A copy of the report of investigation made by the Department 
was served upon complainant on January 25, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, George W. Haxton & Son, Inc., is a corpora- 
tion, whose address is 56 Webber Avenue, Oakfield, New York. 


2. Respondent, Bill, The Distributor, Inc., is a corporation, 
whose address is 210 Court Street, Jackson, Mississippi. At the 
time of the transaction involved herein, respondent was licensed 


under the Act. 


3. On or about January 20, 1953, in the course of interstate 
commerce and by written contract negotiated by a broker, com- 
plainant sold to respondent 1334 cases of Blue Boy frozen sliced 
strawberries (36 1014-ounce packages to the case) at $2.45 per 
dozen packages, delivered Jackson, Mississippi. Under the con- 
tract, payment for 667 cases in the amount of $4,900 was to be 
made on February 1, 1953, and payment for the remaining 667 
cases in the amount of $5,003.82, including storage and interest 
charges of $103.82 to April 1, 1953, was to be made on April 1, 


1953. 


4. On or about February 2, 1953, complainant shipped 667 
cases of frozen strawberries from cold storage in Nashville, 
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Tennessee, to Jackson, Mississippi. Respondent accepted this 
shipment and paid the agreed portion of the purchase price. 
On or about April 1, 1953, respondent notified complainant that 
it would not accept or pay for the other 667 cases. 


5. Complainant resold the 667 cases of frozen strawberries, 
which were in accordance with the contract, for $4,302.15 f.o.b. 
Nashville, Tennessee. 


6. Complainant sustained damages of $424.33, the difference 
between $4,663.45 (the contract price of $5,003.82, less freight 
charges of $340.37 between Nashville and Jackson which com- 
plainant did not have to pay) and $4,239.12 (the resale price of 
$4,302.15, less storage charges of $63.03 incurred after April 1, 
1953, which complainant paid). 


7. Informal complaint was filed on July 7, 1953, which was 
within 9 months after the cause of action accrued. 
CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, 


as provided in the rules of practice (7 CFR 47.8(c) ). 


Respondent’s refusal to accept the second lot of 667 cases of 
frozen strawberries was a rejection without reasonable cause and 
in violation of section 2 of the Act. Complainant should be 
awarded reparation in the amount of $424.33, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $424.33, with in- 
terest at the rate of 5 percent per annum from April 1, 1953, 
until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 3858) 


J. KEzIOS & COMPANY v. M. W. FRISSELL & COMPANY. PACA 
Docket No. 6002. Decided April 9, 1954. 


Dismissal of Petition for Reconsideration for Failure to 
Show Error in Prior Order 


Respondent’s petition for reconsideration seeking a change of the order of 
February 3, 1954 (18 A.D, 124) is dismissed on the ground that the 
prior order and the decision are supported by the evidence of record and 
by applicable principles of law, and the stay order of February 26, 
1954 (13 A.D. 197) is hereby vacated. 


Foley & Foley, of Chicago, Illinois, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on February 3, 1954, awarding reparation 
to complainant against respondent in the amount of $1,031.95, 
plus interest thereon at the rate of 5 percent per annum from 


July 1, 1952, until paid. The order was based upon our conclu- 
sion that, in violation of section 2 of the act, respondent had 
failed to deliver 3 carloads of potatoes due under a contract 
between the parties. A copy of the order was served by regis- 
tered mail upon respondent on February 5, 1954. 

On February 18, 1954, which was not within the ten-day period 
of time provided by section 47.24 of the rules of practice, re- 
spondent filed a petition for reconsideration. Since respondent’s 
petition was not filed within time, it did not operate as an auto- 
matic stay of our order. By order dated February 26, 1954, we 
stayed the order of February 3, 1954, pending the issuance of a 
further order herein. 

Respondent’s allegations of error in our order of February 3, 
1954, are primarily, that we did not give any weight to the facts 
in its favor tending to show that respondent acted as a broker 
herein rather than a seller. Upon reconsideration, it is our con- 
clusion that the order of February 3, 1954, is supported by the 
evidence of record and by applicable principles of law. Accord- 
ingly, respondent’s petition for reconsideration is hereby dis- 
missed without prior service upon complainant. 
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The stay order of February 26, 1954, is hereby vacated. The 
reparation awarded in our order of February 3, 1954, plus inter- 
est, shall be paid by respondent to complainant within 30 days 
from the date hereof. 

This order shall be published and copies hereof shall be served 
upon the parties. 










(No. 3859) 


RUSSELL RABIN COMPANY v. ALL-STATES PRODUCE COMPANY, INC. 
PACA Docket No. 6191. Decided April 9, 1954. 






Failure to Pay Balance of Purchase Price of Fruit and 
and Vegetables—Default 






Where complainant claimed reparation in the amount of the alleged unpaid 
balance of the purchase price of fruit and vegetables sold and delivered 
to respondent, held, that in accordance with the rules of practice under 
the act, respondent, by failing to file an answer, admitted the material 
facts alleged in the complaint, and his failure to pay promptly to 
complainant the balance of the purchase price is a violation of section 2 
of the act, for which reparation should be awarded to complainant. 









Russell Rabin Company, of Plant City, Florida, complainant pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
Informal complaint was received May 18, 1953. A formal com- 
plaint was filed on January 18, 1954. Complainant seeks an 
award of reparation in the amount of the unpaid portion of the 
agreed purchase price for a truckload of fruit and vegetables 
sold and delivered to respondent in April 1953. 


A copy of the report of investigation made by the Department 
was served upon complainant on January 25, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on February 8, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
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with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Russell Rabin, doing busi- 
ness as Russell Rabin Company, whose address is Post Office Box 
786, Plant City, Florida. 


2. Respondent is a corporation, All-States Produce Company, 
Inc., whose address is 1274 Fifth Street, N. E., Washington, 
D.C. At the time of the transaction involved herein, respondent 
was licensed under the Act. 


38. On April 17, 1953, in the course of interstate commerce 
and by oral contract, complainant sold to respondent a truckload 
of fruit and vegetables on a c.o.d. basis, as follows: 

97 boxes Oranges at $2.75 $ 266.75 
88 boxes Oranges at 3.00 114.00 
80 boxes Grapefruit . at 2.50 75.00 
46 bu. Fancy C.W. Peppers at 4.10 188.60 


100 bu. Potatoes—A yes at 1.85 185.00 
75 crates Celery—3 S at 3.10 232.50 


$1,061.85 


4. On April 17, 1953, fruit and vegetables meeting the speci- 
fications of the foregoing contract were shipped by truck in 
interstate commerce from Plant City, Florida, to respondent at 
Washington, D. C. Upon arrival at destination, respondent 
accepted the fruit and vegetables in compliance with the contract. 


5. The total agreed purchase price of the lot of fruit and 
vegetables is $1061.85. At the time of delivery, respondent ten- 
dered to complainant its check issued in the amount of the 
agreed purchase price. The check was returned by the bank on 
which it was drawn marked “insufficient funds.” Respondent has 
since paid to complainant $561.85 of the agreed purchase price, 
but has failed to pay the balance of $500.00, leaving the latter 
amount due and owing by respondent to complainant. 


6. An informal complaint was filed on May 18, 1953, which 
was within 9 months from the time the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the truckload of fruit and vegetables is 
in violation of section 2 of the Act. Complainant should be 
awarded reparation in the amount of $500, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $500, with interest 
thereon at the rate of 5 percent per annum from May 1, 1953, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3860) 


HERMAN J. HEIDRICH & SONS v. J. C. McDow & COMPANY. 
PACA Docket No. 6195. Decided April 12, 1954. 


Failure to Pay Purchase Price of Citrus Fruit—Default 
Headnotes in 13 A.D. 384, applicable here. 


Herman J. Heidrich & Sons, of Orlando, Florida, complainant pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Formal complaint was filed on December 14, 1953. 
Complainant seeks an award of reparation in the amount of the 
purchase prices of two lots of citrus fruit sold and delivered to 
respondent in October 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on January 20, 1954. A copy of the 
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report of investigation and a copy of the formal complaint were 
served upon respondent on January 19, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of Herman J. 
Heidrich, Sr., Francis X. Heidrich and Paul D. Heidrich, doing 
business as Herman J. Heidrich & Sons, whose address is P. O. 
Box 3788, Orlando, Florida. 


2. Respondent is an individual, John Cunningham McDow, 
doing business as J. C. McDow & Company, whose address is 
1313 Independence Building, Charlotte, North Carolina. At the 
time of the transactions involved herein, respondent was licensed 
under the Act. 

3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following two lots of citrus 
fruit on the dates and terms indicated: 


Date Quantity Product 
9/30/1953 28 boxes Ruby seedless 


Unit Price Total 
$3.90 f.0.b. $109.20 


20 boxes 
156 boxes 
90 boxes 
50 boxes 


10/7/1953 25 boxes 


120 boxes 
30 boxes 


grapefruit 
Navel oranges 
Hamlin oranges 
Hamlin oranges 
Duncan grapefruit 


Ruby seedless 
grapefruit 

Oranges 

Oranges 


4.15 f.o.b. 
3.65 f.0.b. 
3.15 f.0.b. 
1.90 f.0.b. 


$4.25 f.o.b. 


3.10 f.o.b. 
2.85 f.o.b. 


TOTAL 


83.00 
569.40 
283.50 

95.00 


$1,140.10 
$106.25 


372.00 
85.50 


$ 563.75 
$1,703.85 


4. Two lots of grapefruit and oranges meeting the specifica- 


tions of the foregoing contracts were shipped by truck from 
Orlando, Florida, in interstate commerce, to respondent at 
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Charlotte, North Carolina. Upon arrival at destination, respond- 
ent accepted the two lots of grapefruit and oranges in compliance 
with said contracts of sale and made no complaint with respect 
thereto. 


5. The total purchase price of the two lots of grapefruit and 
oranges is $1,703.85, no part of which has been paid by respond- 
ent to complainant. 


6. A formal complaint was filed on December 14, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, as provided in the rules of practice 
(7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the two lots of grapefruit and oranges is in 
violation of section 2 of the Act. Complainant should be awarded 
reparation in the amount of $1,703.85, with interest, and the 
facts should be published. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,703.85, with 
interest thereon at the rate of 5 percent per annum from Nov- 
ember 1, 1953, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3861) 


PRODUCE EXCHANGE COMPANY v. MOTT PRODUCE COMPANY et al. 
PACA Docket No. 6198. Decided April 12, 1954. 


Failure to Pay Purchase Price of Mixed Vegetables— 
Default 
Headnotes in 13 A.D. 384, applicable here. 


Produce Exchange Company, of Produce, Florida, complainant pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a, et seq.). 
Formal complaint was filed on January 19, 1954. Complainant 
seeks an award of reparation in the amount of the purchase price 
of a truckload of mixed vegetables sold and delivered to re- 
spondents in April 1953. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent, Mott Produce Company, on February 24, 1954, and 
upon respondent, Martin I. Tweddle, on March 8, 1954. A copy 
of the report of investigation was served upon complainant on 
February 20, 1954. 


At the time of service of the formal complaint, respondents 
were notified in writing that an answer to the complaint should 
be filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 


sion of the facts alleged in the complaint. Notwithstanding such 
notice, neither respondent has filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Charlie R. Griz- 
zaffe, H. T. Davis, Sam Soldano and Carl E. Killebrew, doing 
business as Produce Exchange Company, whose address is P. O. 
Box 115, Produce, Florida. 


2. Respondent, Mott Produce Company, is a partnership com- 
posed of Z. L. Mott and John R. Mott, whose address is P. O. 
Box 63, Thomasville, Georgia. At the time of the transaction 
involved herein, this respondent was licensed under the Act. 


3. Respondent, Martin I. Tweddle, is an individual, whose 
address is 11-12 State Market, Thomasville, Georgia. At the time 
of the transaction involved herein, this respondent was licensed 
under the Act. 
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4. On or about April 30, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondents 
a truckload of mixed vegetables on the terms indicated below: 





Commodity No. of Pkgs. Price Per Pkg. Amount 
Fey Corn 55 at $2.90 f.o.b. $159.50 
#2 Corn 102 at 1.75 f.o.b. 178.50 
Fcy Pepper 75 at 2.40 f.o.b. 180.00 
Ch Pepper 15 at 1.40 f.o.b. 21.00 
Acorn Squash 10 at 2.60 f.o.b. 26.00 
(3) Celery 15 at 3.15 f.o.b. 47.25 
Cukes 50 at 4.60 f.o.b. 230.00 

TOTAL $842.25 


5. On or about April 30, 1953, complainant delivered to re- 
spondents a truckload of mixed vegetables meeting the specifica- 
tions of the contract. The vegetables were accepted by the re- 
spondents in compliance with said contract of sale, and no com- 
plaint was made with respect thereto. 


6. The total purchase price of the truckload of mixed vege- 
tables is $842.25, no part of which has been paid by respondents 
to complainant. 


7. A formal complaint was filed on January 19, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondents to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondents’ failure to pay promptly to complainant the agreed 
purchase price of the vegetables is in violation of section 2 of 
the Act. Complainant should be awarded reparation in the 
amount of $842.25, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondents shall 
pay to complainant, as reparation, the sum of $842.25, with 
interest thereon at the rate of 5 percent per annum from May 1, 
1953, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 3862) 


Scott & HALSTEAD v. FRANK GALOTTI COMPANY, INC. PACA 
Docket No. 6112. Decided April 12, 1954. 


Failure to Pay Purchase Price—Financial Inability to Pay 


Where complainant claimed reparation for the purchase price of cabbage 
sold to respondent, and the latter admitted liability to complainant in 
the amount of the purchase price, held, that financial] inability to pay 
is not a legal defense to a claim for reparation and, therefore, respond- 
ent’s failure to pay promptly to complainant the agreed purchase price 
is a violation of section 2 of the act, for which reparation should be 
awarded to complainant. 


LeRoy & Goodwin, of Elizabeth City, North Carolina, for complainant. Frank 
Galotti Company, Inc., of Boston, Massachusetts, respondent pro se. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
Informal complaint was filed on May 26, 1953, and the formal 
complaint was filed on October 30, 1953. Complainant seeks to 


recover $1,368, which amount is alleged to be the unpaid pur- 
chase prices of three carloads of cabbage sold to respondent in 
February 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on November 4, 1953. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on November 4, 1953. 
Respondent filed an answer on November 16, 1953, stating: “We 
do not deny that we owe Scott & Halstead for 3 cars of cabbage, 
however, regret that we cannot make payment at this time.” 

Although the amount involved herein exceeded $500, neither 
party requested an oral hearing. Accordingly, the shortened 
method of procedure was followed. Complainant’s attorneys 
requested that the verified complaint and attached exhibits be 
considered as complainant’s opening statement. Respondent did 
not file an answering statement. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Jarvis M. Scott 
and Lloyd Halstead, doing business as Scott and Halstead, whose 
address is Weeksville, North Carolina. 
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2. Respondent, Frank Galotti Company, Inc., is a corporation 
whose address is 31 Fargo Street, Boston, Massachusetts. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. In the course of interstate commerce, complainant sold to 
respondent two carloads of cabbage (ART 29412 and FGE 11075) 
on February 9, 1953, and one carload of cabbage (WFE 69197) 
on February 10, 1953. Each carload contained 480 crates of cab- 
bage. The agreed purchase price was 95 cents per crate, f.o.b. 
Hastings, Florida, making a price of $456 per car. 


4. Cars ART 29412 and FGE 11075 were shipped from Hast- 
ings on February 7, 1953, and were ordered diverted to re- 
spondent on February 9, 1953. Car WFE 69197 was shipped from 
Hastings on February 5, 1953, and was ordered diverted to 
respondent on February 10, 1953. 


5. Upon arrival of the three cars at Boston, Massachusetts, 
respondent accepted the cabbage without complaint. 


6. Although requested to do so, respondent failed and refused 


to pay complainant the purchase prices of the three carloads of 
cabbage, a total of $1,368, or any part thereof. 


7. Formal complaint was filed on October 30, 1953, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


In its answer, respondent has in effect admitted liability to 
complainant for the purchase prices of the three carloads of 
cabbage, a total of $1,368. This amount has not been paid to 
complainant because respondent is not financially able to do so. 
Financial inability to pay is not a legal defense to a claim for 
reparation. Burt Cold Storage, Inc. v. Louis Strauss, 1 A.D. 483. 


The failure of respondent to pay to complainant the agreed 
purchase prices of the three carloads of cabbage is a violation 
of section 2 of the act. Reparation should be awarded to com- 
plainant in the amount of $1,368, with interest, and the facts 
should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,368, with interest thereon 
at the rate of 5 percent per annum from March 1, 1953, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 3863) 


SIMPLOT PRODUCE COMPANY v. J. C. McDow & COMPANY. PACA 
Docket No. 6201. Decided April 12, 1954. 


Failure to Pay Purchase Price of Potatoes—Default 


Where complainant sought an award of reparation in the amount of the 
alleged purchase price of potatoes sold and delivered to respondent, held, 
that in accordance with the rules of practice under the act, respondent, 
by failing to file an answer, admitted the material facts alleged in the 
complaint and waived an oral hearing, and his failure to pay promptly 
to complainant the agreed purchase price of the potatoes is a violation 
of section 2 of the act, for which reparation should be awarded to 


complainant. 
Golbus & Golbus, of Chicago, Illinois, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on November 5, 1953. A formal 
complaint was filed on December 28, 1953. Complainant seeks an 
award of reparation in the amount of the purchase prices of two 
carloads of potatoes sold and delivered to respondent in September 
and October 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on February 20, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on February 24, 1954. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Simplot Produce Company, is a division of 
J. R. Simplot Company, a corporation, whose post office address 
is Burley, Idaho. 


2. Respondent is an individual, John Cunningham McDow, 
doing business as J. C. McDow & Company, whose post office 
address is 1813 Independence Building, Charlotte, North Carolina. 
At the time of the transactions involved herein, respondent was 
licensed under the Act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent two lots of potatoes on the dates 
and terms indicated: 

Date Quantity Unit Price Total 


Sept. 25, 1953— 
1250 10 lb. bags U.S. 1 Size A Russetts 4.85 ewt. divd. $ 606.25 
185 100 lb. bags U.S. 1 Size A Russetts 4.05 ewt. divd. 749.25 
50 100 lb. bags Standards Russets 3.05 ewt. divd. 152.50 


$1,508.00 
Less Transportation charges 651.86 


Net delivered price $ 856.14 


Oct. 12, 1953— 
250 10 lb. bags U. S. 1 Size A Russetts 4.85 ewt. divd. 121.25 
25 100 Ib. bags Standards Russetts 2.95 ewt. divd. 73.75 
810 100 lb. bags U.S. 1 Size A Russetts 4.10 ewt. divd. 1,271.00 


$1,466.00 
Less Transportation charges 619.24 


Net delivered price $ 846.76 


4. Two lots of potatoes meeting the specifications on the fore- 
going contracts were shipped in cars PFE 94242 and PFE 5442 
from loading points in the State of Idaho, in interstate commerce, 
to respondent at Charlotte, North Carolina. Upon arrival at 
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destination, respondent accepted the two lots of potatoes in 
compliance with said contracts of sale, and made no complaint 
with respect thereto. 


5. The total purchase price of the two carloads of potatoes 
is $1,702.90, no part of which has been paid by respondent to 
complainant. 


6. A formal complaint was filed on December 28, 1953, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase prices of the two carloads of potatoes is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $1,702.90, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,702.90, with 
interest thereon at the rate of 5 percent per annum from Novem- 
ber 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 3864) 


HERSCHEL JONES MARKETING SERVICE, INC. v. D. C. FLORES & 
CoMPANY, INC. PACA Docket No. 6196. Decided April 13, 1954. 
Failure to Pay Purchase Price of Apples—Default 
Headnotes in 13 A.D. 384, applicable here. 


Herschel Jones Marketing Service, Inc., of New York, New York, com- 
plainant pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on December 11, 1953. A formal 
complaint was filed on January 18, 1954. Complainant is the 
assignee of a produce dealer with respect to the claim here 
involved, and seeks to recover $784.80 from respondent for 
respondent’s alieged failure to pay for two lots of apples delivered 
by the assignor to respondent in November 1953. 


A copy of the report of investigation made by the Department 
was served upon complainant on February 17, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on February 18, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 
FINDINGS OF FACT 


1. Complainant is a corporation, Herschel Jones Marketing 
Services, Inc., whose address is 99 Hudson Street, New York, 
New York. 


2. Respondent is a corporation, D. C. Flores & Company, Inc., 
whose address is 922 East 163rd Street, New York, New York. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. Raymond A. Coon, Red Hook, New York, by contracts 
negotiated by complainant, and contemplating the shipment of 
the commodity in foreign commerce, sold to respondent two lots 
of apples described below, on an f.a.s. steamer basis, boxes to be 
strapped and marked for export “FLORES SAN JUAN:” 
November 5, 19538— 

177 boxes McIntosh U.S. No. 1 2%-2%" @ $2.40 $424.80 


November 24, 1953— 
150 boxes McIntosh U.S. No. 1 or fancy 2%-2%"” @ 2.40 360.00 


$784.80 
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4. On November 10 and November 24, 1953, apples meeting 
the specifications of the foregoing contracts were, in accordance 
with respondent’s instructions, delivered by Raymond A. Coon 
at the Bull Line Pier, Brooklyn, New York, where they were 
accepted by respondent in compliance with the contracts, and 
subsequently were transported by boat, in foreign commerce, to 
San Juan, Puerto Rico. 


5. The total agreed purchase price of the two lots of apples 
delivered to and accepted by respondent is $784.80, no part of 
which has been paid by respondent to Raymond A. Coon. 


6. The claim of Raymond A. Coon against respondent in 
connection with these apples has been assigned in writing to the 
complainant. Respondent has not paid complainant any part of 
the purchase price of the apples, although demand for payment 
has been made on respondent. 


7. A formal complaint was filed on January 18, 1954, which 
was within 9 months from the time the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, as provided in the rules 
of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay complainant and/or its assignor 
promptly for the two lots of apples is a violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $784.80, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $784.80, with 
interest thereon at the rate of 5 percent per annum from Decem- 
ber 1, 1953, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 





JULIAN CO. v. SPRADLIN FRT. CO. 
Cite as 13 A.D. 389 


(No. 3865) 


J. M. JULIAN COMPANY v. SPRADLIN FRUIT COMPANY. PACA 
Docket No. 6199. Decided April 13, 1954. 


Failure to Pay Purchase Price of Tomatoes—Default 
Headnotes in 13 A.D. 384, applicable here. 


J. M. Julian Company, of Laredo, Texas, complainant pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received February 9, 1954. A formal com- 
plaint was filed on February 12, 1954. Complainant seeks an 
award of reparation in the amount of the agreed purchase price 
for a truckload of tomatoes sold and delivered to respondent in 
January 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on February 26, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on February 20, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with Section 47.8 (c) of the Rules of Practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, J. M. Julian, doing business 
as J. M. Julian Company, whose address is 3317 Santa Ursula 
Street, Laredo, Texas. 


2. Respondent is an individual, Richard B. Spradlin, doing 
business as Spradlin Fruit Company, whose address is 610 West 
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Commercial Street, Springfield, Missouri. At the time of the 
transaction involved herein, respondent was licensed under 
the Act. 


3. On or about January 13, 1954, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload consisting of 300 crates of Mexican tomatoes, at $5.75 
per crate, f.o.b., Laredo, Texas, or for a total agreed purchase 
price of $1,725. 


4. On the same date, respondent inspected and accepted at 
Laredo 300 crates of tomatoes meeting the specifications of the 
foregoing contract, and made no complaint with respect thereto. 


5. The total agreed purchase price of the lot of tomatoes is 
$1,725. At the time of delivery, respondent tendered its check 
payable to the complainant in the amount of $1,000, and promised 
to remit the balance of the purchase price, or $725, within 10 
days. The check was returned by the bank upon which it was 
drawn, marked “insufficient funds.” Respondent has failed and 
refused to pay complainant any part of the agreed purchase 
price of the tomatoes. 


6. A formal complaint was filed on February 12, 1954, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the Rules of 
Practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price for the truck load of tomatoes is a violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $1,725.00, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,725.00 with 
interest thereon at the rate of 5 percent per annum from February 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





ROBINSON ICE & COLD STOR. v. MILLER 
Cite as 13 A.D. 391 


(No. 3866) 


THE C. L. ROBINSON IcE & COLD STORAGE CoRP. v. MILLER. PACA 
Docket No. 6147. Decided April 13, 1954. 


Failure to Pay Purchase Price—Financial Inability to Pay 
Headnotes in 13 A.D. 382, applicable here. 


The C. L, Robinson Ice & Cold Storage Corp., of Winchester, Virginia, com- 
plainant pro se. J. Harold Miller, of Greenville, South Carolina, respond- 
ent pro se. Mr. Champe T. Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
Informal complaint was filed March 27, 1953, and the formal 
complaint was filed on November 18, 1953. Complainant seeks an 
award of reparation in the amount of $1130.50, alleged to be the 
unpaid purchase price for two lots of apples sold to respondent 
on November 29, 1952. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent by registered mail on December 19, 1953. By similar 
means a copy of the report of investigation was served upon 
complainant on December 17, 1953. Respondent’s answer filed on 
January 4, 1954, refers to complainant and states “I don’t deny 
the fact I owe the above Company.” 

Although the amount involved herein exceeds $500, neither 
party requested an oral hearing. Accordingly, the shortened 
method of procedure is applicable. Complainant requested that 
the verified complaint and attached exhibits be considered as its 
opening statement of facts. Respondent did not file an answering 
statement of facts. 


FINDINGS OF FACT 
1. Complainant, The C. L. Robinson Ice and Cold Storage 
Corp., is a corporation whose address is P. O. Box 261, Win- 
chester, Virginia. 
2. Respondent, J. Harold Miller, is an individual whose 
address is Route No. 4, Greenville, South Carolina. At the time 
of the transaction here involved respondent was not licensed 
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under the act but was subject to license. Subsequently respondent 
applied for a license but no license was issued to him due to his 
failure to pay the annual fee and arrearage covering the period 
of this transaction. 


8. On or about November 29, 1952, in the course of inter- 
state commerce, complainant, by oral contract, sold respondent 
two lots of Red Delicious apples comprised of 106 boxes, 150 
size, C grade, and 250 baskets of 214” up Utility grade for an 
agreed purchase price aggregating $1130.50. 


4. Apples meeting the contract specifications were shipped in 
interstate commerce from Winchester, Virginia, to Greenville, 
South Carolina, and were accepted for or on behalf of respondent 
without complaint. 


5. Respondent has failed to pay complainant the purchase 
price of the apples or any part thereof. 


6. Informal complaint was filed on March 27, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute in this proceeding. The evidence contained 
in the record and respondent’s answer to the formal complaint 
disclose an admission of liability by respondent to complainant 
in the amount sought as reparation. It appears that respondent 
has not satisfied this obligation by reason of financial inability 
to do so. Financial inability to pay is not a legal defense to a 
claim for reparation. Burt Cold Storage, Inc. v. Louis Strauss, 
1 A.D. 483. 

The failure of respondent. to pay to complainant promptly the 
agreed purchase price for the two lots of apples is a violation of 
section 2 of the act. Reparation should be awarded to complain- 
ant in the amount of $1130.50, with interest, and the facts should 
be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1130.50, with interest thereon 
at the rate of 5 percent per annum from December 1, 1952, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 3867) 


SMITH v. SHELBY COUNTY FRUIT AND VEGETABLE EXCHANGE. 
PACA Docket No. 6208. Decided April 13, 1954. 


Failure to Pay Balance of Purchase Price of Cabbage— 
Default 


Headnotes in 13 A.D. 375, applicable here. 


Harry Smith, of Toledo, Ohio, complainant pro se. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a,e¢ seq.). 
Informal complaint was filed on October 15, 1953. A formal com- 
plaint was filed on January 4, 1954. Complainant seeks an award 
of reparation in the amount of the alleged unpaid balance of the 
purchase price of two lots of cabbage sold and delivered to 
respondent in July 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on March 2, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on March 1, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry Smith, whose post 
office address is 25 South Huron Street, Toledo, Ohio. 


2. Respondent is an individual, Sam Barone, doing business as 
Shelby County Fruit and Vegetable Exchange, whose post office 
address is 368 Washington Street, Memphis, Tennessee. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 
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3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent two lots of cabbage on the dates 
and terms indicated: 


July 8, 1953 459 bags at $1.50 f.o.b. $ 688.50 
cash advance to driver 60.00 


July 18, 1953 585 bags at $1.40 f.o.b. 749.00 
cash advance to driver 10.00 


TOTAL $1,507.50 


4. Two lots of cabbage meeting the specifications of the fore- 
going contracts of sale were shipped by truck from Toledo, Ohio, 
in interstate commerce, to respondent at Memphis, Tennessee. 
Upon arrival at destination, respondent accepted the two lots of 
cabbage in compliance with said contracts, and made no com- 
plaint with respect thereto. 


5. The total purchase price of the two lots of cabbage, includ- 
ing $70 advanced to respondent’s truck driver, is $1507.50. 
Credits accruing to respondent for two loads of watermelons 
delivered to complainant to be sold for respondent’s account 
amounts to $1307.79. This leaves due and owing to complainant 
by respondent the sum of $199.71. 


6. A formal complaint was filed on January 4, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase prices of the two lots of cabbage is in violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $199.71, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $199.71, with 
interest thereon at the rate of 5 percent per annum from August 
1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





PIAZZA CO. v. ARROW LETTUCE CO. 
Cite as 13 A.D. 395 


(No. 3868) 


PIAZZA COMPANY v. ARROW LETTUCE COMPANY. PACA Docket No. 
6027. Decided April 19, 1954. 


Dismissal—Acceptance of Compromise Offer 


Where complainant alleged that it purchased a carload of lettuce from 
respondent and claimed reparation for the difference between the amount 
the shipment would have netted had it arrived in proper condition, and 
the actual net plus the allowance made by respondent, held, that the com- 
plaint should be dismissed because complainant accepted respondent’s 
offer in compromise. 


Liability for Damage to Shipment—Rolling Acceptance 
Final 


Where complainant maintained that the damage to the shipment resulted 
from the application of “green” or “super-cold” ice, and that the shipper 
must bear the responsibility for such damage, held, that since the terms 
of the contract were rolling acceptance final, under this type of contract 
the buyer has no recourse for defects of quality and condition at the 
destination point. 


Effect of Acceptance of Check in Compromise Offer 


Where complainant maintaixed that its present claim is not barred by its 
acceptance of the aiiowance in the form of a check with an attached 
voucher bearing the notation “allowance ... in full for loss due to 
freezing injury .. .”, held, that the notation on the voucher attached to 
the check accepted and cashed by complainant gave notice that the check 
must be accepted as a settlement in full or not at all, and having 
accepted the check, the complainant can make no further claim. 


. G. A. Moller, of Salinas, California, for complainant. Mr. Harry L. 
Noland, of Noland, Lawson and Hamerly, of Salinas, California, for 
respondent. Mr. David S. Kaplan, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On September 22, 1952, an informal complaint was received. A 
formal complaint was filed on January 15, 1953, alleging that on 
May 10, 1952, complainant purchased a carload of lettuce from 
respondent; that the shipment arrived at Minneapolis, Minnesota, 
in an abnormally deteriorated condition caused by the application 
of “green” or “super-cold” ice; that complainant was forced to 
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divert the shipment to another market where it was disposed of 
for a net price of $77.88; and that respondent made complainant 
a provisional allowance of $410 but refused to make any further 
allowance. The complainant prays for reparation of $1,174.42, the 
difference between the amount the shipment would have netted 
had it arrived in proper condition, and the actual net plus the 
allowance made by respondent. 

A copy of the report of investigation was served upon com- 
plainant on May 14, 1953, by registered mail. On May 18, 1953, 
a copy of the report of investigation and a copy of the formal 
complaint were served upon respondent by registered mail. 


Respondent filed an answer to the complaint on June 25, 1953, 
denying liability. Respondent also denies that “green” or “super- 
cold” ice was responsible for the condition of the shipment, and 
alleges that complainant accepted the $410 allowance as full 
payment for any loss sustained. 

An oral hearing was held at Salinas, California, on November 
20, 1953, at which respondent was represented by counsel. 
Complainant was represented by G. A. Moller, the broker who 
negotiated the sale. Testimony for complainant was given by 
G. A. Moller; testimony for respondent by E. W. Milstead, its 
manager, and by one other witness, R. W. Wheeler. Neither party 


filed a brief. 
FINDINGS OF FACT 


1. Complainant, D. L. Piazza Company, is a corporation whose 
post office address is 100 North Seventh Street, Minneapolis, 
Minnesota. 

2. Respondent, Arrow Lettuce Company, is a corporation 
whose post office address is Box 778, Salinas, California. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

3. On or about May 10, 1952, in the course of interstate com- 
merce, complainant purchased from respondent a carload of 328 
crates of lettuce, size 5s, rolling acceptance final, at the agreed 
price of $4 per crate, f.o.b. shipping point, plus $60 for top-ice, 
making a total, invoice price of $1,372, which has been paid by 
complainant. 

4. On or about May 9, 1952, car PFE 66937, containing 328 
crates of iced lettuce, was packed and shipped from Salinas, 
California, by respondent, consigned to itself at Chicago, Illinois. 
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5. On or about May 10, 1952, car PFE 66937 was applied to 
the above-mentioned contract of purchase and, at complainant’s 
request, was diverted to Minneapolis, Minnesota. 


6. On May 16, 1952, at 9:25 a.m., car PFE 66937 received a 
doorway inspection at Minneapolis, Minnesota, by the Western 
Weighing and Inspection Bureau. The inspector’s report contains 
the following entry: 

“Condition: Fresh and crisp—green wrapper leaves—no de- 
cay noted. All of heads in 2 lower layer crates inside 10” of 
snow ice at doorway show 4-5 outer leaves of lettuce frozen 
in layer against the pack ice.” 


7. On May 16, 1952, complainant diverted car PFE 66937 to 
Chicago, Illinois, where, on May 19, 1952, it received a Federal 
inspection “restricted to product between doors and 1 accessible 
stack each side of doorway.” The inspection certificate contains 
the following entry: 

“Condition: From 8 to 25%, average approximately 15% 
of heads show decay, Bacterial Soft Rot, mostly in advanced, 
some in early stages, affecting compact portion of heads. 
From 8 to 30% average approximately 17% of heads dam- 
aged by light brown to reddish streaky discoloration, gener- 
ally occurring in midribs. In most samples 4 to 12% some 
none, average approximately 7% of heads damaged by Tip- 
burn, including 5% serious damage. Stock adjacent sides of 
crates, next to body ice show 1 to 4 head leaves frozen. 
Remainder of heads fresh and crisp.” 


8. The shipment in car PFE 66937 was disposed of in Chicago, 
Illinois, at a price which netted complainant $77.88. 


9. On or about June 14, 1952, respondent transmitted to com- 
plainant a check for $410 to which was attached a voucher bearing 
the following notation: 
“Allowance to D. L. Piazza Co. on PFE 66937 shipped 5/9/52 
in full for loss due to freezing injury and condition on 
arrival— 
—328 Crates Lettuce @ 1.25 per crate—410.00” 

Said check was cashed by complainant. 


10. Formal complaint was filed on January 15, 1953, which 
was within 9 months after the alleged cause of action accrued. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 13 A.D. 395 


CONCLUSIONS 


Complainant’s position is that the damage to the shipment 
resulted from the application of “green” or “super-cold” ice, and 
that the shipper must bear the responsibility for such damage. 


The terms of the contract were “rolling acceptance final.’”’ Under 
this type of contract the buyer has no recourse for defects of 
quality or condition at the destination point. There is no implied 
warranty of suitable shipping condition. The buyer may recover 
damages only if he can show that the seller failed to comply with 
material provisions of the contract, such as those dealing with 
the character of the goods at the time of sale. L. Gillarde Co. v. 
Joseph Martinelli & Co., 168 F. 2d 276, 280 (1st Cir. 1948). 


The facts of this case are such that, in order to prevail, com- 
plainant would have to establish (1) that the damage to the ship- 
ment actually was caused by “green” or “‘super-cold” ice, (2) that, 
as a matter of law, under this “rolling acceptance final” contract, 
the seller is liable for damage caused by such improper icing, and 
(3) that its present claim is not barred by its acceptance of the 
$410 allowance in the form of a check with an attached voucher 
bearing the notation “Allowance... in full for loss due to freezing 
injury...” 


We think it clear that complainant cannot establish the last of 
these propositions, and that it must therefore be denied relief. 
The notation on the voucher attached to the $410 check accepted 
and cashed by complainant gave notice that the check must be 
accepted as a settlement in full or not at all. Having accepted such 
a check, complainant can make no further claim. The applicable 
law is well stated in Potter v. Pacific Coast Lumber Co. of Cali- 
fornia (1951), 37 Cal. 2d 592, 234 Pac. 2d 16, 18: 


“The great weight of authority undoubtedly supports the rule 
that where a claim is disputed or unliquidated and the tender 
of a check or draft in settlement thereof is of such character 
as to give the creditor notice that it must be accepted ‘in full 
discharge of his claim’ or not at all, the retention and use of 
such check or draft constitutes an accord and satisfaction 
(1 C.J.S., Accord and Satisfaction §34, page 528) ; and it is 
immaterial that the ‘creditor protests against accepting the 
tender in full payment’ (1 Am. Jr. § 26, p. 228), for in such 
case ‘the law permits but two alternatives, either reject or 
accept in accordance with the condition.’ Williston on Con- 
tracts, Rev. Ed., Vol. VI, § 1856, p. 5220...” 
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The Potter case, a California decision, is here cited because it 
contains a succint statement of the pertinent legal principles, not 
merely because the sale was made in California. Since the com- 
promise was accepted by complainant’s cashing of the $410 check 
in Minnesota, the law of that State is technicaily applicable to the 
compromise question. That Minnesota would apply the same rules 
of laws as those set forth in the Potter decision is indicated by 
Beck Electric Const. Co. v. National Contracting Co. (1919), 143 
Minn. 190, 173 N.W. 413. See also, Anonymous, 10 A.D. 1474. 


Complainant’s argument that the $410 check represented only 
a provisional allowance is apparently based on the following lan- 
guage in a letter which G. A. Moller, the broker who negotiated 
the sale, sent with the check: 


“‘Milstead, the manager, wants me to advise you that this is 
not yet a closed book with them as they are still working on 
the ice company for additional relief on your behalf. 


“It is my recommendation that you accept this check and let 
me continue my efforts for additional relief from this shipper 
and/or the ice company.” 


This language obviously indicated only that respondent would 
attempt to obtain further relief from the ice company and that 
Mr. Moller, the broker, would attempt to obtain further relief 
from respondent. There is nothing in Mr. Moller’s letter to indi- 
cate that respondent did not regard the $410 check as an offer 
for a final settlement of any liability it might have; and, as has 
been pointed out, the voucher made it clear that the check 
amounted to just such an offer. 


We conclude that complainant must be denied relief because 
of its acceptance of respondent’s offer in compromise, and that 
the complaint should be dismissed. The other aspects of the case, 
accordingly, need not be discussed in detail. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 3869) 


PIAZZA COMPANY v. J. BERC FRUIT COMPANY et al. PACA Docket 
No. 6109. Decided April 19, 1954. 


Failure to Pay Balance of Purchase Price—Evidence— 
Failure to Sustain Burden of Proof to Establish Damages 
Resulting from Breach of Contract 


Where complainant claimed reparation for the balance of the purchase price 
of a partial truckload of Florida grapefruit allegedly sold and delivered 
to respondent, and the latter alleged as a defense that the grapefruit 
failed to meet contract requirements, that it was sold for complainant’s 
account, and that the net proceeds of sale were remitted to complainant, 
Held: 


(1) since respondent has failed to submit corroborative evidence in 
support of his affirmative defense based on a consignment transaction, 
respondent, having accepted the shipment, is liable for the purchase 
price, less any provable damages resulting from a breach of contract 
by complainant; 


(2) since the evidence is unsatisfactory to show the value of the grape- 
fruit upon arrival at destination, respondent has failed to sustain the 
burden of proof upon it to establish damages; and 


(3) respondent is liable for the original purchase price, less the 
amount remitted to complainant and less the allowance. 


Failure to Sustain Burden of Proof in Establishing 
Damages 


The burden of proof in establishing damages is upon respondent, and the 
value of the fruit upon arrival at destination is one of the necessary 
elements of such proof. 


Evidence—Failing to Meet Contract Requirements 


From the evidence of record, it is concluded that the pink grapefruit failed 
to meet contract requirements. 


Effect of Acceptance of Commodity 


Since respondent-buyer accepted the shipment, it is liable for the purchase 
price thereof, less any provable damages sustained as a result of breach 
of contract on the part of the seller. 


D. L. Piazza Company, of Minneapolis, Minnesota, complainant pro se. Meier, 
Kennedy & Quinn, of St. Paul, Minnesota, for respondent. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on July 24, 1953, complainant seeks 
to recover the balance of the unpaid purchase price for a partial 
truckload of Florida grapefruit allegedly sold and delivered to 
respondent. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served on respondent on September 
24, 1953. A copy of the report of investigation was served upon 
complainant on the same date. 


Respondent filed an answer to the formal complaint denying 
liability. Respondent admits the purchase of the grapefruit in 
controversy, but alleges as a defense that the grapefruit failed 
to meet contract requirements, that it was sold for complainant’s 
account, and that the net proceeds of sale were remitted to 
complainant. 

Inasmuch as the amount involved herein is less than $500, the 
case is handled in accordance with the shortened method of pro- 
cedure as provided by section 47.20 of the rules of practice. In 
accordance with such procedure, complainant filed an opening 
statement, and respondent filed an answering statement. 


FINDINGS OF FACT 


1. Complainant, D. L. Piazza Company, is a corporation whose 
post office address is 100 North Seventh Street, Minneapolis 3, 
Minnesota. 


2. Respondent is an individual, Jack Berc, doing business 
under each of two trade names, J. Bere Fruit Company and/or 
Potato Brokerage Company, whose post office address is 533 
Jackson Street, St. Paul, Minnesota. At the time of the transac- 
tion herein, respondent was licensed pursuant to the act under 
each trade name. 


3. On or about March 3, 1953, contemplating the shipment of 
a perishable agricultural commodity in the course of interstate 
commerce, the parties entered into a contract for the sale by 
complainant to respondent, of the following described partial 
truckload of grapefruit: One box of U. S. No. 2 Florida Marsh- 
pinks, Size 96, at an agreed price of $2.75; 100 boxes of U. S. No. 
2 Florida Marshpinks, Size 112, at an agreed price of $2.50 per 
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box; 103 boxes U. S. No. 2 Marshseedless, Size 96, at an agreed 
price of $2.50 per box; all f.o.b. loading point in Florida, plus 
transportation charges of $1.39 per box; making a total agreed 
sale price of $793.81. 


4. On or about March 5, 1953, complainant shipped the 
requisite number of boxes of grapefruit from Winter Haven, 
Florida, to respondent at St. Paul, Minnesota, in truck operated 
by one H. F. York. 


5. Prior to shipment by complainant, the grapefruit delivered 
to respondent were federally inspected at shipping point on March 
5, 1953. The certificate evidencing this inspection reads, in per- 
tinent part, as follows: 

“Products: ORANGES (Late type) color added or GRAPE- 
FRUIT (Seedless or Pink Seedless type) in 1-3/5 bushel 
wirebound boxes labeled FULL SAIL OR SNIVELY or RED 
SAIL. Manifested 325 boxes. 

“Quality and Condition: FULL SAIL: or SNIVELY: Stock 
is mature; firm; well formed; well to fairly well colored; 
fairly smooth to smooth texture; generally less than 1/3 
discolored. RED SAILS: well to slightly misshapen; fairly 
well to slightly colored; fairly smooth to slightly rough 
texture; generally less than 1% discolored. Defects within 
tolerance. No decay. 


“GRADE: FULL SAIL or SNIVELY: U. S. No. 1. RED 
SAIL: U. S. No. 2” 


6. The grapefruit in controversy reached St. Paul, Minnesota, 
on or about March 10, 1953. Upon arrival at destination respond- 
ent complained that the pink grapefruit showed excessive decay 
and secured a Federal inspection of the shipment. 


7. The certificate evidencing a Federal inspection made of the 
grapefruit in controversy at St. Paul, Minnesota, on March 10, 
1953, reads, in pertinent part, as follows: 

“Products inspected and distinguishing marks: GRAPE- 
FRUIT in wire bound crates labeled ‘Red Sails Brand 
Florida Citrus Fruits. Snively Groves, Winter Haven, 
Florida.’ Stamped, “Marshseedless’ and to denote count. 
Applicant states trailer contains 100 - 96 counts, 100 - 112 
counts. 
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“Condition of pack: 96 size: Generally well filled: 112 size: 
Mostly fairly well filled, some 2 to 4 inches slack due to 
decay. 

“Temperature of product: Next rear doors: Next floor 42°, 
top layer 43°F. 

“Condition: 96 size: Stock is generally firm. Less than 1% 
decay. 112 size: Decay from 5 to 20%, average approxi- 
mately 13% Blue Mold Rot in advanced stage. Remainder of 
stock is firm.” 


8. Complainant’s shipper, upon being notified of respondent’s 
complaint as to the quality of the shipment, agreed to an allow- 
ance of $142.00 on the grapefruit, which deduction complainant 
has voluntarily made on its invoice to respondent. 


9. Respondent resold the grapefruit for net proceeds of 
$394.82, and remitted this amount to complainant. Though re- 
quested to do so respondent has failed and refused to pay the 
claimed balance of the adjusted purchase price, amounting to 
$256.99. 


10. The formal complaint was filed on July 24, 1953, which 


was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


Respondent admits that he agreed to purchase the grapefruit 
in controversy. In defense of the action respondent alleges that 
the grapefruit failed to meet contract specifications ; that respond- 
ent refused to accept delivery and immediately rescinded the sale; 
and that respondent thereafter handled the shipment on con- 
signment for complainant and accounted to complainant therefor. 


Exhibit No. 3 attached to the Department’s report of investiga- 
tion indicates that respondent stated to the Department investiga- 
tor that he, respondent, after Government inspection of the ship- 
ment at destination, protested the condition of the grapefruit to 
Joe De Lisi, who was handling the transaction for complainant. 
Respondent’s defense seems to be based upon a contention that 
De Lisi thereupon authorized respondent to handle the shipment 
on consignment for complainant. However, according to the same 
exhibit, De Lisi stated to the Department investigator that he did 
not at any time authorize respondent to dispose of the shipment 
on consignment for complainant. Respondent has failed to submit 
any corroborative evidence in support of his affirmative defense 
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based on a consignment transaction, and we hold that respondent 
has failed to establish the defense alleged by a preponderance 
of the evidence. 

We have often reiterated the principle that, where a buyer 
accepts a shipment, the buyer becomes liable for the purchase 
price thereof, less any provable damages sustained as a result 
of breach of contract on the part of the seller. That rule applies 
here. Accordingly, respondent, having accepted the shipment, is 
liable for the purchase price of $793.81, less any provable damages 
resulting from a breach by complainant. 

As shown by Finding of Fact No. 7 above, the pink grape- 
fruit on March 10, 1953, at St. Paul, Minnesota, contained from 
5 to 20 percent, averaging approximately 13 percent Blue Mold 
Rot in advanced stage. Respondent contends that both lots of the 
grapefruit also were old. It appears that complainant informed 
respondent that every effort would be made to obtain an equit- 
able allowance from the shipper. Subsequently, the shipper agreed 
to an allowance of $142 on the pink grapefruit. Respondent, how- 
ever, refused to accept this allowance. From the record there 
seems little doubt, and we conclude, that the pink grapefruit 
failed to meet contract requirements. 

The burden of proof in establishing damages is upon respond- 
ent; and the value of the fruit upon arrival at destination is one 
of the necessary elements of such proof. C.@S. Produce Co. v. 
L. N. Coxe, 8 A.D. 615, 619. 

Respondent remitted $394.82 to complainant, accompanied by 
the following account sales dated March 16, 1953: 


“TRUCKLOAD 26473 

“83/112’s Pink Grapefruit sold at 2.50 $207.50 
83 at 15% Comm. 37.88 
10 hr. labor repack. 25.20 63.08 


$134.42 $134.42 
“104/96’s Seedless at 3.00 812.00 
“104 at 15% Comm. 46.82 


$265.20 


$399.62 
Less gov’t. Inspection 4.80 


AMT, OF CHECK $394.82” 
It is noted that the above account sales fails to disclose the 
date of sale, or the names of the purchasers. Further with respect 
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thereto, complainant contends that the reported sales prices are 
unreasonably low, and alleges that “The respondent ... has ac- 
counted for 83 boxes out of the 100 boxes 112 size Marshpinks 
contained in his portion of the shipment. This would reflect a 
shrinkage of 17 boxes, and it must be presumed that with this 
shrinkage and with a labor expenditure of $20.25, the remaining 
boxes must have been placed in sound and first class condition, 
and this makes it impossible to understand how on any basis of 
sound merchandising the reconditioned portion of the merchan- 
dise could have been sold at a price of $2.65 per box when 
the current market was approximately $4.00 per box. It is also 
equally difficult to understand the reason for disposing of the 
remaining 104 boxes on which no complaint was ever made and 
which showed less than one percent decay at a price of only 
$3.00 per box.” 


Nowhere in the record do we find that respondent has alleged 
or attempted to prove that the prices shown on its account sales 
represented the reasonable value of the grapefruit upon arrival 
at destination. It was pointed out to respondent by the investiga- 
tor that, based upon respondent’s sales records, it would appear 
either that the grapefruit in controversy was sold considerably 


under the market at the time of the transaction, or that the 
market had dropped considerably between the date of shipment 
and the date of sale. Respondent stated to the investigator that 
the reason the sales were so low and below the market quotation 
was due to the old appearance of the grapefruit. The investigator 
was unable to locate any evidence in respondent’s file supporting 
this contention. We conclude that the evidence is unsatisfactory 
to show the value of the grapefruit upon arrival at destination 
and, accordingly, that respondent has failed to sustain the burden 
of proof upon it to establish damages resulting from complainant’s 
breach. 


Although there is a failure of proof of damages, complainant 
has voluntarily reduced its claim by $142, the amount of the 
allowance agreed to by complainant’s shipper. This allowance, 
likewise, is not acceptable proof of damages. However, under the 
circumstances, we hold that respondent’s liability to complainant 
should be reduced by this amount. Accordingly, respondent is 
liable for the original purchase price of $793.81, less the $394.82 
remitted to complainant and less the $142.00 allowance, resulting 
in a net liability of $256.99. 
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Respondent’s failure to pay the balance of the purchase price 
due is a violation of section 2 of the act for which reparation, 
in the amount of $256.99, plus interest, should be awarded com- 
plainant. The facts and circumstances as set forth herein should 


be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $256.99, plus interest thereon at the 
rate of 5 percent per annum from April 1, 1953, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 3870) 


HOFFMAN COTTON COMPANY v. DON H. SKONE COMPANY. PACA 
Docket No. 5935. Decided April 20, 1954. 


Failure to Pay One-Half of Loss Sustained—Novation 


Where complainant claimed reparation for damages allegedly sustained as a 
result of respondent’s unlawful rejection of a carload of potatoes sold 
by complainant to respondent on an f.o.b. acceptance basis, and respond- 
ent denied that it rejected the shipment, and alleged that the potatoes 
failed to meet the contract requirements, held, the evidence of record 
shows that, after arrival at Minneapolis and Federal inspection of the 
car of potatoes, the parties entered into a new contract providing for 
diversion and resale of the potatoes by complainant and sharing of the 
loss half and half between the parties, and therefore, according to the 
agreement between the parties respondent is liable for half of the loss 


sustained. 
Meaning of Term “F.O.B. Acceptance” 


term “f.o.b. acceptance”, as defined in the regulations issued by the 
Department pursuant to the act, means that the buyer assumes full 
responsibility for the goods at shipping point and has no right of 
rejection, nor has he any recourse against the shipper because of any 
change in condition of the produce in transit, unless the produce when 
shipped was not in suitable shipping condition, and the buyer’s remedy 
under this method of purchase is by recovery of damages from the 
shipper and not by rejection of the shipment. 
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Mr. James Vizzard, of Vizzard, Baker & Sullivan, of Bakersfield, California, 
for complainant. Mr. Kenneth H. Bates, of Deadrich, Gill & Bates, of 
Bakersfield, California, for respondent. Mr. John S. Griffin, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a,et seq.). 
Formal complaint was filed on January 13, 1953. Complainant 
seeks to recover, as reparation, damages allegedly sustained as a 
result of respondent’s unlawful rejection of a carload of potatoes 
sold by complainant to respondent on an f.o.b. acceptance basis. 


A copy of the Department’s report of investigation was served 
on counsel for complainant on February 16, 1953. On the same 
day, copies of the formal complaint and of the report of investi- 
gation were served upon respondent. Respondent filed an answer 
on February 27, 1953, denying liability and alleging that the 
potatoes shipped by the complainant were not of the kind, quality 
or grade of potatoes called for in the contract of sale. 

An oral hearing was held at Bakersfield, California, on October 
20, 1953, at which both parties were represented by counsel. The 
two partners of the complainant company testified on their own 
behalf in support of the allegations in the complaint. Respondent 
also appeared and testified, and offered the testimony of one 
other witness. 


FINDINGS OF FACT 


1. Complainant, Hoffman Cotton Company, is a partnership 
composed of R. E. Hoffman and R. E. Hoffman, Jr., whose post 
office address is 226 Hermosa Drive, Bakersfield, California. 


2. Respondent is an individual, Don H. Skone, doing business 
as Don H. Skone Company, whose address is Post Office Box 114, 
Edison, California. At the time of the transaction involved herein 
respondent was licensed under the act. 


3. On or about June 6, 1952, contemplating the shipment of 
a perishable agricultural commodity in the course of interstate 
commerce, the parties entered into an agreement for the sale 
by complainant to respondent of one carload of potatoes, con- 
sisting of 340 100-pound bags of U.S. No. 1, Size A, 2-inch mini- 
mum, at an agreed price of $5.90 per cwt.; and 20 100-pound 
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bags of Creamers at an agreed price of $2.90 per cwt.; making 
a total invoice price of $2,064, f.o.b. acceptance. At the time of 
sale the potatoes which were the subject thereof were rolling 
in car PFE 67036 which had been shipped from Pixley, Cali- 
fornia, on June 5, 1952, consigned to complainant at Kansas City, 
Missouri. On the date of sale complainant diverted car PFE 
67036 to respondent at Kansas City, Missouri. 


4. Respondent diverted car PFE 67036 to his purchaser at 
Kansas City, Missouri, and the potatoes were subsequently 
diverted to Minneapolis, Minnesota. A restricted Federal inspec- 
tion was made of the potatoes in car PFE 67036 (excluding 
Creamers) at Minneapolis on June 18, 1952. The certificate evi- 
dencing this inspection reads, in part, as follows: 


“Size: Valley Sun lot: From 25 to 30%, average approxi- 
mately 30% under 2 inches including from 7 to 10%, aver- 
age 8% under 1% inches and 3% under 134 inches in diame- 
ter, ranging to 10 ounces, mostly 5 to 7 ounces. 

“Quality: Stock generally well maiured, clean, generally 
well shaped. Grade defects averaged 4% consisting of cuts 
and growth cracks. . 

“Condition: Stock is generally firm. From 5 to 8%, average 
6% damage by slightly sunken, discolored, sticky areas. In 
60% of samples 1 to 2% soft rot, 40% show 3 to 4%, aver- 
age 2% Slimy Soft Rot. 

“Grade: Fails to grade Size A, 2 inch minimum on account 
of undersize in excess of tolerance and now fails to grade 
U.S. No. 1, 134 inch minimum only on account of condition. 
“Remarks: Inspection and certificate restricted to product in 
3 upper layers. Also at request of applicant restricted to 
Valley Sun lot only.” 


5. On or about June 138, 1952, the parties entered into an 
agreement relative to the potatoes in controversy, whereby it was 
agreed that complainant should divert the car to Chicago for 
resale, and that the parties would share, half and half, any loss 
resulting from a price received on resale below the original 
invoice price to respondent. 


6. Pursuant to the agreement referred to in Finding of Fact 
No. 5 above, complainant diverted car PFE 67036 to Chicago, 
Illinois, and effected a resale of the potatoes on or about June 
16 or 17, 1952, at a price of $5.50 per sack for the Long Whites 
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and $1.75 for the Creamers, both delivered, resulting in gross 
proceeds of $1,905, less freight charges of $638.05, and other 
charges of $111.99, resulting in net proceeds of $1,154.96. 


7. The original contract price of $2,064, less the resale value 
of $1,154.96, results in a net loss of $909.04. Complainant’s dam- 
ages amounts to one-half this loss, or $454.52. Though requested 
to do so, respondent has failed and refused to pay its one-half 
share of the loss sustained or any part thereof. 


8. The formal complaint was filed on January 13, 1953, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


From the testimony given at the hearing by R. E. Hoffman, 
Jr. (hereinafter referred to as Hoffman), and Richard E. Finn, 
respondent’s agent, it is clear that the parties entered into a 
contract for the sale by complainant to respondent of the car- 
load of potatoes involved herein, and that the sale was made on 
an f.o.b acceptance basis. The term “f.o.b. acceptance,” as defined 
in the regulations issued by the Department pursuant to the act 
(7 CFR 46.24(1)), means that the buyer assumes full responsi- 
bility for the goods at shipping point and has no right of rejec- 
tion, nor has he any recourse against the shipper because of any 
change in condition of the produce in transit, unless the produce 
when shipped was not in suitable shipping condition. The buyer’s 
remedy under this method of purchase is by recovery of damages 
from the shipper and not by rejection of the shipment. See 
L. Gillarde v. Joseph Martinelli and Company (1st Cir. 1948), 
168 F. 2d 276, 169 F. 2d 60, cert. den. 335 U.S. 885. 
Complainant contends that respondent rejected the potatoes, 
and that such rejection was prompted by a market decline. In its 
answer respondent denies that it rejected the shipment, and 
alleges that the potatoes failed to meet the grade and size 
requirements of the contract. The potatoes were not federally 
inspected at shipping point, and were rolling at the time of sale. 
Exhibit No. 7, attached to the report of investigation, shows that 
“Ceiling prices on potatoes were removed at midnight June 5. 
The subject car was sold to respondent the following day, June 
6, when the market was sharply higher, prices very unsettled 
and everyone reportedly trying to buy potatoes, with available 
supplies not nearly enough to meet the demand. The Bakersfield 
government report for June 6 shows ‘Demand very good.’ While 
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the government quotations for June 6 show U.S. No. 1 Size A 
selling generally at $5.50, an occasional car at $5.00, so at $6.00, 
. -. Some sales [were] made that day at $6.25.” The U. S. Depart- 
ment of Agriculture Market News Report for Thursday, June 5, 
1952, shows that in Bakersfield U. S. No. 1 Size A, 2-inch mini- 
mum, Long Whites were selling for 10c higher than U. S. No. 1, 
Size A’s. Exhibit 7 attached to the report of investigation con- 
tinues as follows: “By June 14 shipping point prices at Bakers- 
field for U. S. No. 1 Size A potatoes had declined to around $4.00, 
according to government reports.” 


For the purpose of discussion, we shall assume that the pota- 
toes in question failed to meet the grade and size requirements 
of the contract. With respect to respondent’s denial that it re- 
jected the potatoes, it is clear that complainant resumed posses- 
sion of the shipment and resold the potatoes. From the answer 
and from the testimony of Don H. Skone (hereinafter referred 
to as Skone), we, therefore, understand respondent’s position to 
be that complainant voluntarily took back the shipment, thus 
effecting a rescission of the original contract and a discharge of 
respondent’s obligations pursuant to the original sale. The burden 
of proof of rescission, if such is respondent’s argument, is upon 
respondent. Charles Lees & Co., Inc. v. Niblack & Patrick Fruit 
Co., 6 A.D. 1169. Respondent has failed to sustain this burden by 
a preponderance of the evidence. 


With respect to complainant’s position, it is alleged in the 
complaint that respondent rejected the shipment, and complain- 
ant seeks to recover reparation for the entire loss sustained. 
Here again, although it is clear that complainant resumed pos- 
session of the shipment, it is not clear, and complainant has 
failed to prove by a preponderance of the evidence, that it took 
back the shipment pursuant to an unqualified rejection by 
respondent. 


The oral testimony in this case is conflicting and fails, in our 
view, to support satisfactorily the allegations either of complain- 
ant or of respondent. However, we believe the record contains 
sufficient testimony, when viewed in the light of the undisputed 
facts, to support the findings and conclusions herein announced. 
A discussion of the testimony follows. 


It appears from the record that, upon arrival at Minneapolis, 
respondent’s purchaser obtained a Federal inspection of the ship- 
ment and requested a substantial adjustment because the pota- 
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toes failed to grade U. S. No. 1, Size A, 2-inch minimum. Skone 
communicated with Hoffman stating that respondent’s customer 
was willing to pay $5.50 per sack delivered at Minneapolis. Both 
Skone and Hoffman testified at the hearing that, during this tele- 
phone conversation, Skone expressed as his opinion to Hoffman 
that the requested allowance was too large and that the potatoes 
were worth more than that in Minneapolis. The conflict in the 
testimony as to what transpired from that point on is apparent 
from the following excerpts from the transcript of the hearing 
record. 
Hoffman’s testimony with respect to the conversation is, in 
part, as follows: 
“Q. What did he say and what did you say, as near as you 
can get at it? 
“A. I told Mr. Skone that he had bought the car f.o.b. 
acceptance. Mr. Skone said that he realized he had. Mr. 
Skone asked me, even though he had bought it under those 
terms, would I take some kind of an adjustment, would I 
make some kind of adjustment. 
“T agreed that I would, and that what—lI told him that what- 
ever loss was taken on the car below the sale price of $5.90 
f.o.b. Wasco, that I would pay half of that loss. 
“Mr. Skone agreed to it. Mr. Skone told me that he thought 
an adjustment as low as $5.50 in Minneapolis was too much 
to allow his buyer, and Mr. Skone suggested we go else- 
where. 
“T asked him if I should handle the sale of the car or would he. 
He said that I could handle the car. I told him then that if 
he didn’t have any objections I would divert the car to 
Chicago and let the W. J. Engel Company in Chicago make 
the sale for us. 


“Q. What did he say? 
“A. He told me that was all right for me to make the diver- 
sion and let Mr. W. J. Engel handle the car.” (Tr. p. 16.) 
Skone testified that, at the time of calling Hoffman to notify 
him of the Federal inspection at Minneapolis showing that the 
potatoes did not come up to grade, the gist of the conversation 
from there on was “Just a matter of how we were going to dis- 
pose of the car.” Skone further testified as follows: 
“A. I don’t remember what he said, but I suggested to him 
on the phone that being that I should either effect a settle- 
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ment without taking a loss myself or Mr. Hoffman Junior 
should take the car back, because I was sort of non-inter- 
ested at the time in it, anyway. But I did tell him that the 
original offer of Mr. Hedburg’s [respondent’s purchaser] 
was not high enough and I continued to tell him that my 
suggestion was that—to not take the car back, and that 
probably ended our conversation. 


“Q. Do you recall during that conversation Mr. Hoffman 
asking you whether you wanted him to handle the sale or 
whether he should handle it? 

“A. I just—No, I said that either I could effect a settlement 
or he could take the car back and effect it himself. I think 
we let it hang at that. I can’t remember the conversation 
that followed. 


“Q. Do you recall that at any time during that conversation 
Mr. Hoffman made a statement to you in substance as fol- 
lows, that he would divert the car to Chicago and let W. J. 
Engel make the sale? 


“A. No.” (Tr. p. 52). 


On cross-examination Skone denied that after the potatoes 
arrived at Minneapolis there was any discussion between Hoff- 
man and himself as to sharing the loss, if any, on the potatoes. 
(Tr. p. 57). 


Hoffman further testified that during the course of a telephone 
conversation with Skone on the day following the diversion of 
the shipment from Minneapolis to Chicago, Skone stated he was 
not going to stand any loss on the shipment in controversy. Hoff- 
man testified: 

“A, I asked Mr. Skone why he had changed his mind from 
the previous day. Mr. Skone gave me no reason, but said 
nevertheless he would not make any adjustment with me on 
this car.” (Tr. p. 24). 


It appears that neither of the above conversations were con- 
firmed by telegram or written communication. The record does 
not show the dates of the above conversations. However, the 
shipment was diverted from Minneapolis to Chicago pursuant to 
an oral authorization on June 13, which diversion order was 
confirmed in writing by order dated June 14, 1952. 


In resolving the above conflict in the evidence, these facts 
assume significance. Complainant took back and resold the pota- 
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toes, and at that time it was clear between the parties that 
respondent had purchased the shipment on an f.o.b. acceptance 
basis. Accordingly, complainant was under no legal compulsion 
either to resume possession of the potatoes, or to make an allow- 
ance in connection therewith. If complainant had insisted that 
respondent keep the potatoes under the original sale contract, 
then complainant would have been entitled to recover from re- 
spondent the contract price, less damages for failure of the pota- 
toes to meet contract grade and size specifications. If complain- 
ant took back the potatoes and released respondent from all 
further obligation, then complainant would have sustained alone 
on the shipment the substantial market decline of which both 
parties were then aware. We think these circumstances lend 
credence to complainant’s testimony that the parties agreed that 
complainant should effect resale of the potatoes, with each party 
to bear half of whatever loss might be sustained. 


The record contains copies of two telegrams exchanged between 
the parties on June 16, 1952, some 3 or 4 days after the diversion 
of the shipment from Minneapolis to Chicago. On June 16, 1952, 
at 4:15 p.m., complainant sent the following telegram to re- 
spondent: 


“In regards to PFE 67036 which you purchased June 6 roll- 
ing to Kansas City for $5.90 for 340 USONE SIZEA and 
3.00 for 20 bags creamers you bought FOB ACCEPTANCE. 
This car was rejected by you in Minneapolis. We have 
diverted this car to Chicago and are selling it for your 
account. When we have our papers here, we will invoice you 
for any loss that we make take.” 


On June 16, at 9:02 p.m., respondent sent the following tele- 
gram to complainant: 
“RETEL PURCHASED PFE 67036 AS USONEA FOB 
PIXLEY WILL NOT ACCEPT LIABILITY AS USDA AT 
MINNESOTA SHOWS FAILS TO MAKE GRADE ALSO 
YOU DIVERTED OUT RATHER THAN COMPROMISE 
WITH MY BUYER” 


Inasmuch as the above telegrams were not sent contempora- 
neously with either of the telephone conversations between the 
parties, and in fact do not purport to be in confirmation of such 
conversations, we do not place reliance upon these communica- 
tions as showing what understanding was reached between the 
parties during the oral conversations. The record does not contain 
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an explanation of why complainant apparently changed its posi- 
tion from an agreement to share half the loss to a determination, 
as expressed in its telegram of June 16, to charge respondent 
with the entire loss; unless such explanation is found in com- 
plainant’s testimony that respondent, on the day following the 
date of the agreement to share the loss, changed his mind with 
respect thereto. 

Upon all the evidence of record we conclude that, after arrival 
at Minneapolis and Federal inspection of car PFE 67036, the 
parties entered into a new contract providing for diversion and 
resale of the potatoes by complainant and sharing of the loss 
half and half between the parties. 

Complainant diverted the potatoes in controversy to Chicago 
and effected a sale through the W. J. Engel Company. Net pro- 
ceeds of the sale amounted to $1,154.96. The original purchase 
price of the car was $2,064. This results in a net loss of $909.04. 
According to the new agreement between the parties respondent 
is liable for one-half of this loss, or $454.52. 

Respondent’s failure to pay one-half of the loss sustained on 
the shipment in question is a violation of section 2 of the act 
for which reparation, with interest, should be awarded com- 
plainant. 

The facts and circumstances as reported herein should be 
published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $454.52, with interest thereon at the 
rate of 5 percent per annum from July 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 3871) 


RODRIGUES v. M. DUNN AND COMPANY. PACA Docket No. 6145. 
Decided April 23, 1954. 


Dismissal of Petition for Reconsideration for Failure to 
Justify Failure to File Answer to Formal Complaint 


Since respondent has not shown sufficient justification for its failure to file 
an answer to the formal complaint within the time allowed, or to request 
such extension of time as may have been necessary to enable it to file 
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an answer, it is concluded that respondent’s request that the order of 
January 18, 1954 be set aside and that it be permitted to file an answer 
to the issues determined upon an oral hearing thereof should be denied 
and, therefore, respondent’s petition is hereby dismissed. 


M. Dunn & Company, of Detroit, Michigan, respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION FOR RECONSIDERATION 


A petition for reconsideration in this proceeding was filed 
by respondent on February 23, 1954. Respondent requests that 
the order issued by the Judicial Officer on January 18, 1954, 
based upon respondent’s default, be set aside, that respondent 
now be permitted to file an answer to the complaint, and that an 
oral hearing be granted in accordance with rules of practice. 


The rules of practice (7 CFR 47.24) provide that a request for 
rehearing or reargument of a proceeding, or for reconsideration 
of the order, shall be made by petition to the Secretary, filed with 
the Branch within 10 days after the date of service of the order; 
and further provide that every such petition shall state spe- 
cifically the matters claimed to have been erroneously decided 
and the alleged errors. The file contains a return receipt for 
registered mail, apparently signed by Fred Dunn, one of respond- 
ent partners, showing that the order of January 18, 1954, was 
served upon and received by respondent on January 21, 1954. It 
appears then that any petition filed pursuant to section 47.24 of 
the rules of practice should have been filed not later than January 
31, 1954. The Secretary has authority, however, pursuant to sec- 
tion 47.25(b) of the rules of practice, to extend the time for filing 
any document or paper required or authorized under the regula- 
tions if, in his judgment, there is good reason for such extension. 
On February 17, 1954, the Judicial Officer, for good cause shown, 
extended the time for filing respondent’s petition for reconsidera- 
tion until March 1, 1954, and stayed the order of January 18, 
1954, pending the issuance of another order herein. 


Respondent has not alleged in its petition any matters errone- 
ously decided or any error in the order of January 18, 1954, but 
states that respondent has a just and meritorious defense to the 
complaint, as well as a cause of action against complainant by 
way of counterclaim for damages in the amount of $3,450 for 
breach of contract on the part of complainant. 
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Section 47.25 of the rules of practice provides that a default 
in the filing of an answer to a complaint may be set aside and 
the party in default allowed 10 days within which to file an 
answer upon motion made within a reasonable time after the 
time for filing the answer has expired if, in the judgment of the 
presiding ofticer or Secretary, as the case may be, after notice 
to and consideration of the views of the other party, there is 
good reason for granting such relief. 


It is alleged in the petition that respondent’s default in the 
filing of an answer to the complaint was due to the fact that 
Edward Dunn, one of respondent partners, has been ill for the 
past three months and unable to attend to his duties in connec- 
tion with said business; that Fred Dunn, a second partner, was, 
therefore, required to be out of the office and in the field the 
greater part of the time; that various documents in this proceed- 
ing were received at the office of respondent and handed to a 
clerk for disposition; but that such documents were mislaid in 
the office and did not come to the attention of said Fred Dunn 
until February 17, 1954, at which time he was searching for 
other papers in another matter; and that the said Fred Dunn 
discovered that February 17 was the last day for appeal of the 
case, whereupon he immediately employed counsel who communi- 
cated with the Judicial Officer requesting an extension of time to 
file a petition for reconsideration of the case. 


The formal complaint was served upon Fred Dunn on November 
27, 1953, as evidenced by the return receipt signed by him. The 
letter of transmittal dated November 25, 1953, which was en- 
closed with the formal complaint, advised that respondent would 
have 20 days from the receipt of the letter within which to file 
an answer to the formal complaint and that failure to file an 
answer would constitute a waiver of hearing and would be deemed 
to be an admission of the allegations of the complaint. This notice 
clearly indicated the action to be taken by respondent and the 
consequences of failure to take such action. The time for filing 
an answer expired on December 17, 1953, without an answer or 
communication of any kind having been received from respondent. 
Thereafter, on January 18, 1954, the Secretary’s order was issued. 
As evidenced by the registered receipt, a copy of this order was 
served upon Fred Dunn on January 21, 1954. The record thus 
discloses that almost three months elapsed between the date of 
service of the formal complaint and the date of filing of respond- 
ent’s petition. 
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There is a question whether a petition to reopen after default 
may, under the rules of practice, be granted after the issuance of 
an order. Without deciding that question, however, we conclude 
that respondent has not shown sufficient justification for its 
failure to file an answer to the formal complaint within the time 
allowed, or to request such extension of time as may have been 
necessary to enable it to file an answer. It is difficult to believe 
that Fred Dunn was not aware of the receipt of the formal 
complaint and the necessity for taking appropriate action. For 
the above reasons, respondent’s request that the order of January 
18, 1954, be set aside and that it be permitted to file an answer 
and have the issues determined upon an oral hearing thereof 
is denied. Respondent’s petition should, therefore, be dismissed 
without service upon the other party. 


The stay order dated February 17, 1954, is hereby vacated. 
The reparation awarded to complainant in the order of January 
18, 1954, shall be paid within 30 days from the date of this order. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 3872) 


EISENBERG FRUIT COMPANY v. NATIONAL PRODUCE DISTRIBUTORS, 
Inc. PACA Docket No. 5967. Decided April 26, 1954. 


Dismissal—Failure to Show Breach of Contract 


Where complainant alleged that it contracted to purchase four carloads of 
potatoes from respondent; that under the written contract it was agreed 
that the shipper was to supply at his option either California U.S. No. 1 
or better, or California No. 2, 1% inches and larger potatoes at the 
maximum permissible ceiling price on date of shipment; that it was 
the intention and purpose of the agreement to establish a price of $3.61 
for California U.S. No. 1, size A potatoes in the event of the removal 
of the ceiling prices at time of delivery, and that if no No. 2 potatoes 
were delivered after the removal of ceilings, the price was to be $2.61 
per hundred-weight; that respondent delivered four carloads of Cali- 
fornia No. 2 potatoes after removal of ceiling prices and invoiced them 
at $3.65, $3.61, $3.25 and $3.60 per hundredweight, respectively, which 
carloads were accepted and paid for by complainant at the invoiced 
prices under protest and without prejudice to complainant’s right to 
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recover damages for respondent’s breach of contract by failing to deliver 
the potatoes at the prices contemplated in the written contract, as a 
result of which breach complainant seeks an award of reparation, Held: 


(1) the language used in the contract being clear and unequivocal, 
the parties are bound thereby; and 


(2) there being no breach of contract and no violation of section 2 
of the act, the complaint should be dismissed. 


Inadmissibility of Parol or Extrinsic Evidence to Vary 
Written Contract of Purchase and Sale 


Parol or extrinsic evidence is not admissible to vary or contradict the terms 
of a written contract, and conversations or agreement of parties prior 
to the execution of a written instrument are presumed to have been 
merged in the written agreement. 


Evidence—Failure to Establish Novation 


Where complainant did not release its rights under the original contract, 
but expressly reserved them, held, no novation could have resulted since 
a novation is never presumed but must be established by the full 
discharge of the original debt, by the express terms of the agreement, or 
by action of the parties whose intentions must be clear. 


Applicability of Law of State to Contract of Purchase 
and Sale 


Where the contract was entered into in the state of Nebraska and was to 
be performed in that state, it is governed by Nebraska law, which state 
has adopted the Uniform Sales Act, including Section 49 thereof, which 
provides that acceptance of the goods by the buyer does not discharge 
the seller from liability in damages or other legal remedy for breach 
of any promise or warranty in the contract, provided that the buyer 
gives notice of the breach of such promise or warranty to the seller 
within a reasonable time, and it is clear that timely notice of the 
alleged breach of contract was given here. 


. Ray R. Simon, of White, Lipp & Simon, of Omaha, Nebraska, for com- 
plainant, Mr. Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, 
for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 21, 1953, complainant con- 
tends that it contracted to purchase four carloads of potatoes from 
respondent; that under the written contract it was agreed that the 
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shipper was to supply at his option either California U. S. No. 1 
or better, or California No. 2, 1% inches and larger potatoes at 
the maximum permissible ceiling price on date of shipment; that 
it was further provided that in the event of no ceiling price at 
time of shipment, the price was to be $3.61 per hundredweight 
f.o.b. shipping point. Complainant further contends that it was 
the intent and purpose of the agreement to establish a price of 
$3.61 for California U. S. No. 1, Size A, potatoes in the event of 
the removal of ceiling prices at time of delivery and it was so 
understood by the parties, and that if No. 2 potatoes were deliv- 
ered after the removal of ceilings, the price was to be $2.61 per 
hundredweight. Complainant further alleges that respondent 
delivered four carloads of California No. 2 potatoes after the 
removal of ceiling prices and invoiced them at $3.25, $3.61, $3.25 
and $3.60 per hundredweight, respectively, which carloads were 
accepted and paid for at the invoiced prices under protest and 
without prejudice to complainant’s right to recover damages for 
respondent’s breach of contract by failing to deliver the potatoes 
at the prices contemplated in the contract. Complainant seeks an 
award of reparation in the amount of $1,440.00. 

A copy of the complaint was served on respondent by registered 
mail on February 14, 1953, together with a copy of the Depart- 
ment’s report of investigation. A copy of the report of investiga- 
tion was served on complainant by registered mail on the same 
date. 

Respondent’s answer was filed April 6, 1953, denying any breach 
of the contract between complainant and respondent, and alleging 
that the four carloads of potatoes contracted for were delivered 
and accepted in full compliance with and satisfaction of the 
contract. 

Oral hearing was held at Chicago, Illinois, on September 15, 
1953, at which both parties were represented by counsel. George 
Eisenberg testified for complainant and Don Lester testified for 
respondent. Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Ben Eisenberg, doing busi- 
ness as Eisenberg Fruit Company, whose address is 116 South 
10th Street, Omaha, Nebraska. 
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2. Respondent, National Produce Distributors, Inc., is a cor- 
poration whose address is 31 South Water Market, Chicago, Illi- 
nois. At the time of the transaction involved in this proceeding, 
respondent was licensed under the act. 


3. On or about May 21, 1952, in the course of interstate com- 
merce, respondent contracted to sell to complainant four carloads 
of potatoes, each containing approximately 360, 100 pound, new 
branded sacks of California U. S. No. 1 or better potatoes and/or 
California U. S. No. 2, 1% inch and larger potatoes, at shipper’s 
option. It was further agreed that the potatoes were to be shipped 
to complainant at Omaha, Nebraska, at the rate of one car each 
week starting with the week of June 16, 1952; that the price was 
to be the maximum permissible ceiling price on date of shipment, 
plus shipper’s mark-up of 16 cents per hundred pounds per sack, 
buyer to pay brokerage. The contract also contained the follow- 
ing provision: 


“IN THE EVENT OF NO EFFECTIVE OPS CEILING 
PRICES AT TIME OF SHIPMENT, THE PRICE IS TO 


BE $3.61 PER HUNDREDWEIGHT F.O.B. SHIPPING 
POINT, BUYER TO PAY BROKERAGE.” 


4. The contract was negotiated by the L. & L. Brokerage Com- 
pany of Omaha, Nebraska, serving as agent for both complainant 
and respondent. A deposit of $300.00 per car was paid by com- 
plainant at the time the contract was entered into and it was 
agreed that the entire deposit was returnable to the buyer upon 
completion of the contract with respect to the four carloads of 
potatoes. 


5. At the time of the execution of the contract, the established 
ceiling price for U. S. No. 1 California potatoes was $3.35 per 
hundred pound sack, plus 16 cents shipper’s mark-up. An addi- 
tional 10 cents per sack was allowed for Size A potatoes. The 
ceiling price for U. S. No. 2 California potatoes was $2.61 per 
hundred pounds. 


6. On June 6, 1952, ceiling prices with respect to potatoes were 
removed and at the time the potatoes involved in this proceeding 
were shipped, no ceiling prices were in effect. 





EISENBERG FRT. CO. v. NAT. PROD. DISTRS. 
Cite as 13 A.D. 417 


7. Shipments were made on the contract as follows: 


Date of 
Car No. Contents Invoice Price Diversion 


ART 16591 360 No. 2 long whites $3.25 f.0.b. net June 17, 1952 
(no brokerage) 


RD 32861 360 No. 2 long whites $3.61 f.0.b. net June 24, 1952 


FGE 52590 360 No, 2 long whites $3.25 f.0.b. net July 3, 1952 
(no brokerage) 


PFE 95492 360 No. 2 long whites $3.60 f.0.b. net July 9, 1952 
(no brokerage) 


8. All of the above shipments were received, accepted and 
paid for by complainant under protest reserving all rights against 
respondent for any breach of contract on respondent’s part in the 
delivery of the potatoes. Complainant notified respondent through 
the L. & L. Brokerage Company that it considered itself to be 
entitled to receive U. S. No. 1, Size A, potatoes at $3.61 per 
hundredweight under the terms of the contract as written. 


9. On or about July 17, 1952, respondent refunded $1,200.00 
to complainant, representing the $300.00 per carload deposit paid 
by complainant at the time the contract was entered into. 


10. Formal complaint was filed on January 21, 1953, which 
was within 9 months after the accrual of the alleged cause of 
action. 


CONCLUSIONS 


The contract in this case was negotiated between complainant 
and I. Levinson of the L. and L. Brokerage Company, who acted 
as agent for both complainant and respondent in the transaction. 
Levinson issued a broker’s standard memorandum of sale and 
delivered copies thereof to both complainant and respondent. No 
objection to the terms of contract expressed in the memorandum 
of sale was raised at any time by either party. Having thus 
accepted the written memorandum of the contract, the parties 
were bound by the terms thereof and respondent’s argument that 
there was no meeting of minds and therefore no contract between 
the parties is without merit. 

Respondent also argues that there was a novation when com- 
plainant accepted and paid for the shipments at prices and on 
terms other than those expressed in the contract. The evidence 
clearly shows, however, that complainant accepted and paid for 
the shipments under protest and respondent was notified both 
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orally and in writing that complainant was reserving its rights 
against respondent for damages arising out of respondent’s alleged 
breach of contract. A novation is never presumed but must be 
established by the full discharge of the original debt, by the 
express terms of the agreement, or by actions of the parties whose 
intentions must be clear. Balley v. James Tozzi & Company, 1 
A.D. 774. Complainant not only did not release its rights under 
the original contract, but, to the contrary, expressly reserved 
them. 


Since this contract was entered into in the State of Nebraska 
and was to be performed in that State, it is governed by Nebraska 
law. Nebraska has adopted the Uniform Sales Act including Sec- 
tion 49 thereof, which provides that acceptance of the goods by 
the buyer does not discharge the seller from liability in damages 
or other legal remedy for breach of any promise or warranty in 
the contract, provided that the buyer gives notice of the breach 
of such promise or warranty to the seller within a reasonable 
time. (See Section 69-449, Revised Statutes of Nebraska, 1943). 
It is clear that timely notice of the alleged breach of contract was 
given here. 


Respondent next contends that the contract was illegal because 
it required the buyer to pay brokerage in addition to the ceiling 
price which resulted in a price which exceeded the legal ceilings. 
It is unnecessary to decide whether the pricing arrangement in 
the contract was illegal.and, if so, whether it rendered the con- 
tract invalid, because ceiling prices were abolished before time 
for delivery under the contract and the portion of the contract 
which respondent declares to be illegal ceased to be of any effect. 
The contract provided a new price to be charged for the potatoes 
in the event ceiling prices were no longer in effect at time of ship- 
ment and the legality of this provision is not questioned. 


The attacks on the validity of the contract being thus disposed 
of, it remains to be determined what the rights of the respective 
parties were under the contract as written. The provisions of 
the contract which are under dispute are as follows: 

“Commodity and Specifications: (4) FOUR CARLOADS 
APPROXIMATELY 360 100-LB. NEW, BRANDED SACKS 
IN EACH CAR CALIFORNIA U S ONE OR BETTER 
AND/OR CALIFORNIA #2 1%” AND LARGER, SHIP- 
PER’S OPTION, BUYER’S PREFERENCE #2s LONG 
WHITES, PER CWT. MAXIMUM PERMISSIBLE CEIL- 
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ING PRICE DATE OF SHIPMENT PLUS SHIPPER’S 
MARKUP .16 PER 100-LB. SACK, BUYER TO PAY BRO- 
KERAGE. ... TIME OF SHIPMENT: FIRST CAR WEEK 
OF JUNE 16, 1952; SECOND CAR WEEK OF JUNE 23, 
1952; THIRD CAR WEEK OF JUNE 30, 1952; FOURTH 
CAR WEEK OF JULY 7, 1952. 
“IN THE EVENT OF NO EFFECTIVE O.P.S. CEILING 
PRICES AT TIME OF SHIPMENT, THE PRICE IS TO BE 
$3.61 PER CWT. F.O.B. SHIPPING POINT, BUYER TO 
PAY BROKERAGE... .” 
Complainant contends that it was the intention of the parties 
that in the event of no effective ceiling prices at time of shipment, 
the stated price of $3.61 per hundredweight, was to apply only 
to U. S. No. 1, Size A, potatoes, and that in the event respondent 
shipped California No. 2 potatoes, the price was to be one dollar 
less, or $2.61. This position is based upon the fact that the $3.61 
price stated in the contract was the O.P.S. ceiling price for U. S. 
No. 1, Size A, potatoes, and it is argued that the last paragraph 
in the contract merely extended the existing ceiling prices in the 
event such prices were removed before date of shipment. Under 


this reasoning, complainant contends that respondent is entitled 
to only $2.61 per hundredweight for California No. 2 potatoes, 
since that was the ceiling price for No. 2 potatoes at the time the 
contract was entered into. 


Complainant supports this contention by referring to a letter 
from I. Levinson of the L. & L. Brokerage Company appearing 
in the report of investigation, wherein the following statement 
appears: 

“The intent of the $3.61 price was for US One or better with 
Two at $1.00 per cwt. less.” 
Complainant points out that Levinson was acting as respondent’s 
agent in negotiating this contract, and that Levinson was respon- 
sible for inserting the last paragraph in the confirmation of sale 
which gives rise to this controversy. 


Whether or not such was the intention of the parties at the time 
the contract was entered into is irrelevant. The fact is that the 
terms of the contract as written and accepted by the parties are 
not in keeping with such an intention. This case is very close in 
facts to the case of Higgins Potato Co. v. Boaz Crawford, 6 A.D. 
560, wherein it is pointed out that parol or extrinsic evidence is 
not admissible to vary or contradict the terms of a written con- 
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tract, and that conversations or agreements of parties prior to 
the execution of a written instrument are presumed to have been 
merged in the written agreement. The Higgins case cites the case 
of Robinson v. Bowe, 73 F. 2d 238 (C.C.A. 8, 1934), in which the 
Court said: 
“In construing a written contract, the court will carry out 
as far as possible the intention of the parties, but is bound 
by the intention as disclosed by the instrument executed 
between them. (cases cited) The courts may not add to a 
contract that which it does not contain nor add thereto that 
which subsequent events develop would have been advan- 
tageous to one of the parties.” 

The contract gives the respondent the option to ship either 
U. S. No. 1 California potatoes, or better, or No. 2 California 
potatoes 1% inches and larger, or both. The contract also provides 
that in the event of no effective O.P.S. ceiling prices at time of 
shipment, the price for the potatoes is to be $3.61 per hundred- 
weight, f.o.b. shipping point, buyer to pay brokerage. No provision 
is made in the contract for price differentials between U. S. No. 1 
potatoes and U. S. No. 2 potatoes in the event of no ceiling prices 
at time of shipment. A single price of $3.61 per hundredweight 
is provided for all potatoes delivered. Whether or not the broker 
intended this result, the language which he inserted in the con- 
tract is clear and unequivocal and the parties are bound thereby. 


It is concluded that under the terms of the written contract 
between the parties, respondent was within its rights in delivering 
U. S. No. 2 California potatoes to complainant, and since ceiling 
prices had been abolished before time for shipment, respondent 
was entitled to receive $3.61 per hundredweight plus brokerage 
for all potatoes delivered regardless of whether they were U. S. 
No. 1 potatoes or California No. 2’s. Respondent invoiced three 
of the four carloads of potatoes at prices less than $3.61 per 
hundredweight, and waived claim for brokerage. Thus, complain- 
ant was benefited rather than damaged by respondent’s not 
demanding full performance of complainant’s obligations under 
the contract. 

There being no breach of contract and no violation of section 2 
of the act, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 3873) 


GILLARDE SONS COMPANY v. OKUN. PACA Docket No. 5598. De- 
cided April 26, 1954. 


Failure to Pay Balance of Purchase Price—Evidence— 
Failure to Prove Breach of Warranty—Dismissal of 
Counterclaim 


Where complainant claimed reparation for the balance of the purchase price 
of a car of green peas sold to respondent, and the latter in its answer 
denied liability, and as a separate defense and by way of counterclaim 
alleged that it sustained damages as a result of complainant’s false and 
fraudulent representations as to the quality and condition of the produce, 
and complainant denied generally all material allegations, held, that 
since respondent has failed to establish by the preponderance of the 
evidence the defense that the peas failed to meet the warranty of the 
contract, complainant is entitled to an award of reparation for the 
balance of the purchase price, and that the counterclaim of respondent 
being without merit, it should be dismissed. 


Principal and Agent—Right of Agent to Sue upon 
Contract Entered in His Own Name 


Though the sales contract was made by complainant-agent in its own name 
with respondent, held, that since respondent made no objection, the 
agent had a right to sue upon the contract without disclosing his agency. 


Evidence Meeting Conditions of Warranty 


Where the Federal inspection made on June 12, 1951, showed that the peas 
failed to grade U.S. No. 1 at Chicago because of grade defects totalling 
14%, the peas were found to be 80% U.S. No. 1 quality, generally fresh 
stock, good to fairly good green color with no decay, and the inspection 
made on June 14 was substantially the same, held, that the peas met the 
conditions of the warranty, which was only that the peas would be 
fresh, green, of good quality and condition, and out of fresh patch, and 
since no representations were made by complainant that the peas would 
meet any particular grade, therefore this is not a factor to be considered 
in determining whether the peas met the warranty or not. 


L. Gillarde Sons Company, of Chicago, Illinois, complainant pro se, Mr. David 
Siskind, of New York, New York, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on September 21, 1951. Complainant 
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seeks to recover the balance of the purchase price for a car of 
California peas sold to respondent on or about June 6, 1951. 
Copies of the formal] complaint and the Department’s report of 
investigation were served upon respondent by registered mail on 
October 8, 1951, and on the same day a copy of the investigation 
report was served upon complainant. On January 18 and 21, 1952, 
respondent and complainant, respectively, were served with copies 
of the Department’s supplemental report of investigation by regis- 
tered mail. 


Respondent filed an answer on November 15, 1951, wherein 
liability was denied and an oral hearing was requested. As a 
separate and distinct defense and by way of counterclaim, 
respondent alleges that it sustained damages of $247.33 as a result 
of complainant’s false and fraudulent representations that the 
peas were fresh, green and of good quality and condition, and out 
of a fresh patch. Complainant replied to the counterclaim on 
February 25, 1952, denying generally all material allegations. 


A hearing was held at New York City on August 14, 1953, at 
which respondent was represented by counsel. Complainant’s 
Assistant Treasurer, Louis A. Stronberg, represented complain- 
ant. Complainant offered the oral testimony of one witness and 
the deposition testimony of two witnesses. Five witnesses ap- 
peared and testified for respondent. The deposition testimony of 
two witnesses was received in evidence on behalf of respondent. 
Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, L. Gillarde Sons Company, is a corporation 
whose address is 141 West Jackson Boulevard, Chicago 4, Illinois. 


2. Respondent is a partnership, composed of Irving J. Okun 
and Morris Okun, doing business as Irving J. Okun, whose address 
is 31 Jay Street, New York, New York. At the time of the trans- 
action involved herein respondent was licensed under the act. 


3. On or about June 6, 1951, in the course of interstate com- 
merce, complainant sold to respondent 625 tubs of Elkhorn Brand 
peas, contained in car NWX 5010, at an agreed price of $3.25 
per tub f.o.b. acceptance, Isleton, California, plus a top-ice charge 
of $75.00, or a total of $2,106.25. Ben Goldsamt, a broker located 
at 204 Franklin Street, New York City, negotiated the contract 
between the parties. 
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4. At the time of sale, complainant warranted and repre- 
sented that the peas were fresh, green, of good quality and condi- 
tion, and out of a fresh patch. 


5. Car NWX 5010, which was shipped from Isleton, California, 
on June 5, 1951, was diverted by complainant to respondent at 
Chicago, Illinois, on June 6, 1951. 


6. The car of peas arrived in Chicago at 2:50 a.m., on June 
11, 1951, and was officially inspected at 8:55 a.m., on June 12, 
1951. The certificate evidencing the inspection indicated in per- 
tinent part as follows: 


“Quality: Pods clean, fairly well to well shaped, and generally 
well to fairly well filled with tender to fairly tender seeds, 
and good to fairly good green color. Grade defects 14%, con- 
sisting of poorly filled, misshapen and broken pods and over- 
mature gray and wrinkled pods with seeds hard. 


“Condition: Stock generally fresh, 7% damaged by pods gray 
at seams, seeds turning hard. No decay. Calyxes mostly turn- 
ing brown to brown, some fairly good green color. 


“Grade: Fails to grade U.S. No. 1, account grade defects in 
excess of tolerance, but now contains approximately 80% 
U.S. No. 1 quality.” 


7. During the period June 11 through June 14, 1951, the par- 
ties exchanged a series of wires in which respondent complained 
of the poor condition and quality of the peas and complainant’s 
breach of contract, and stated the car was being accepted under 
protest. Complainant denied that there had been any breach of 
warranty, and refused to agree to any cancellation of the sale or 
to make any allowance on the car. 


8. On June 13, 1951, respondent received the following tele- 
gram from Battistini Bros., of Chicago: 
“MORRIS REFERENCE TELEPHONE CALL THIS 
MORNING REGARDING NWX 5010 PEAS WE TURNED 
CAR OVER TO GRIDLEY MAXON CHICAGO TO SELL 
FOR YOUR ACCOUNT THEY HAVE JUST PHONED US 
AND TURNED CAR BACK TO US CLAIMING THEY 
HAD 150 TUBS SOLD AND WHEN INSPECTED SAME 
QUALITY WAS TOO POOR TO HANDLE SO IT IS NOW 
BACK ON OUR NAME WILL APPRECIATE YOUR WIR- 
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ING US DISPOSITION AS CANNOT GET ANYBODY TO 
HANDLE FOR YOU ON ACCOUNT OF QUALITY 
SORRY.” 


9. On June 14, 1951, respondent received the following wire 
from Harry Finerman Co., of Chicago: 
“AFTER CAREFUL INSPECTION NWX 5010 DID NOT 
BREAK CAR AS DO NOT THINK WILL BRING MUCH 
OVER FREIGHT AGAINST OUR POLICY TO MURDER 
ANYONE THIS WAY.” 


10. A second Federal inspection was made of the peas at Chi- 
cago on June 14, 1951, at 11:15 a.m. The certificate evidencing 
this inspection indicated in pertinent part as follows: 


“Quality: Pods clean, fairly well to well shaped, generally well 
to fairly well filled with tender to fairly tender seeds and 
mostly good to fairly good green color. Grade defects average 
15%, consisting of poorly filled, misshapen, broken pods and 
overmature gray and wrinkled pods with seeds hard. 

“Condition: Mostly fresh and firm. Average less than 14 of 


1% decay. Average. 12% damaged pods turning gray and 
seeds turning hard. Calyxes generally turning brown to 
brown, few fairly good green. 

“Grade: Fails to grade U.S. No. 1, account grade defects in 
excess of tolerance, but now contains approximately 75% 
No. 1 quality.” 


11. On June 14, 1951, respondent diverted car NWX 5010 
from Chicago to New York City where it arrived on June 18, 
1951, and was federally inspected at 12:15 p.m. the same day. 
The certificate evidencing the inspection indicated in pertinent 
part as follows: 


“Quality: Clean, fairly well to well shaped. Generally fairly 
well to well filled and fairly good to good green color. Grade 
defects average 12% chiefly poorly filled pods and damage 
by Mosaic. 

“Condition: Mostly fresh. Calyxes turning brown to brown. 
Average 11% pods wrinkled and turning gray with peas hard. 
Average 3% Downy Mildew. Average 1% decay. 

“Grade: Fails to grade U.S. No. 1 account of grade defects 
in excess of tolerance but now shows approximately 75% 
U.S. No. 1 quality.” 
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12. The peas were resold at New York City by respondent on 
June 18 and 19, 1951. Respondent’s account sales and check for 
the net proceeds, $453.43, were remitted to complainant on June 
20, 1951. Complainant also received respondent’s check No. 2952 
dated January 3, 1952, in the amount of $86.96, representing 
settlement of a breakage claim filed with the carrier on car NWX 
5010. These checks were tendered without prejudice to complain- 
ant’s or respondent’s rights in the matter, and accepted and 
deposited by complainant. 


13. There is now due and owing from respondent to complain- 
ant the sum of $1,565.86, the unpaid balance of the purchase price 
on the car of peas. 


14. Formal complaint was filed September 21, 1951, which 
was within 9 months after the cause of action is alleged to have 
accrued. The counterclaim was filed on November 15, 1951, which 
was within 9 months after the cause of action alleged therein 
accrued. 


CONCLUSIONS 


After complainant had concluded presentation of its evidence 
at the oral hearing, respondent moved to dismiss the complaint 
on the ground that complainant was not the proper party in 
interest, no proof having been offered to show an assignment 
made from the shipper of the peas. Elkhorn Fruit Company, Lodi, 
California, to complainant. The motion to dismiss was denied by 
the Presiding Officer. 


Complainant’s deposition witness, Andrew Leonardini, a part- 
ner in the Elkhorn Fruit Company, testified on cross-examination 
that in a telephone conversation with complainant’s Mr. Gillarde 
he authorized complainant to file a complaint with the Department 
and seek recovery in this proceeding. The testimony of this wit- 
ness is corroborated by Lawrence P. Gillarde, Jr., complainant’s 
President, who, on cross-examination, testified by deposition that 
complainant was instructed by the Elkhorn Fruit Company to 
file a complaint against respondent because of respondent’s failure 
to accept delivery of the produce and make payment of complain- 
ant’s invoice on the basis of the original sale. It further appears 
that in negotiating the sale of the car of peas, complainant never 
revealed the interest of Elkhorn Fruit Company in the car to 
either Goldsamt, the broker, or to respondent, and the sales con- 
tract was made by complainant in its own name with respondent. 
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The rule has been generally recognized that if the principal makes 
no objection, the agent has a right to sue upon a contract into 
which he has entered in his own name without disclosing his 
agency. Albany & Rensselaer Co. v. Lundberg, 121 U.S. 451 
(1887) ; United States v. Boat Harbor Marine Ry. Co., 58 F. 2d 
366 (E.D. Va. 1932) ; Robert Dollar Co. v. American Asiatic Co., 
25 F. 2d 791 (9th Cir. 1928) ; 1 Williston, Contracts (Rev. Ed.) 
§ 284; Restatement, Agency § 364. We believe, therefore, that the 
Presiding Officer ruled correctly in denying respondent’s motion 
to dismiss. 

The principal questions in dispute in this proceeding are 
whether, as respondent alleges, complainant warranted that the 
peas sold would be fresh, green, of good quality and condition, 
and out of a fresh patch, and also whether the peas delivered met 
the contract terms. 


With respect to the first question, it is our opinion that the 
evidence conclusively establishes that complainant made the war- 
ranty as contended by respondent. We do not deem it necessary 
to consider this evidence in detail, however, because, as will be 
seen hereinafter, it is concluded that there was no breach of the 
warranty. 

We come now to the second question of whether the peas 
delivered were in accordance with the warranty. Complainant’s 
witness, Leonardini, stated in his deposition that he inspected 
the peas in the field as they were being picked and packed, and 
in the shed as they were being loaded into the car; that the peas 
were tender, clean, well-filled, of good green color, with calyxes 
mostly green and some turning brown, and no decay; and that 
the peas had been picked out of a fresh patch. 


The broker’s testimony is undisputed that the car of peas 
arrived in Chicago 24 hours ahead of schedule, it having been 
shipped on June 5, 1951, from Isleton, California, and arrived in 
Chicago at 2:50 a.m. on June 11, 1951. According to the broker, 
normal transit time from California to Chicago is seven days. It 
also appears from the record that the car of peas has been prop- 
erly pre-cooled, top-iced, and re-iced in transit, with no evidence 
of any refrigeration defect in the carrier equipment. 


In support of its position that the peas failed to meet the 
warranty made by complainant, respondent submitted the deposi- 
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tions of Louis A. Kaufman, a partner in the firm of Battistini 
Bros., Chicago, Illinois, and of Leo Goldberg, partner in the firm 
of Harry Finerman & Co., Chicago, Illinois. Kaufman stated in 
his deposition that after personal inspection of the peas upon 
arrival at Chicago on June 11, 1951, he wired respondent as fol- 
lows: “RETEL NWX 5010 ARRIVED 250 AM TODAY QUAL- 
ITY POOR.” He further stated that his firm attempted to dispose 
of the car of peas through Harry Finerman & Co., and Gridley- 
Maxon, both of Chicago, and that after personal inspection these 
two companies refused to handle the car due to the poor quality 
of the peas. Goldberg stated that his firm, Harry Finerman & Co., 
refused to handle the peas because they had no commercial value. 
Goldberg stated that, in his opinion, this was a very poor car of 
merchandise. 

We conclude that respondent has failed to establish by the pre- 
ponderance of the evidence the defense that the peas failed to 
meet the warranty of the contract. While the Federal inspection 
made on June 12, 1951, showed that the peas failed to grade U.S. 
No. 1 at Chicago because of grade defects totalling 14%, the peas 
were found to be 80% U.S. No. 1 quality, generally fresh stock, 
good to fairly good green color with no decay. The inspection 
made on June 14 was substantially the same. On the basis of 
the foregoing inspections, as well as the deposition testimony of 
complainant’s witness Leonardini, it is clear to us that the peas 
met the conditions of the warranty, which was only that the peas 
would be fresh, green, of good quality and condition, and out of 
fresh patch. No representations were made by complainant that 
the peas would meet any particular grade, and therefore this is 
not a factor to be considered in determining whether the peas 
met the warranty or not. The opinions expressed by respondent’s 
witnesses Kaufman and Goldberg that the peas were of poor 
quality do not seem to be supported by the information set forth 
in the inspection certificates. 


In view of the fact that we have found that complainant deliv- 
ered respondent a car of peas meeting contract terms, complain- 
ant should be awarded reparation in the amount of $1,565.86, 
representing the unpaid balance of the purchase price of the peas, 
together with interest thereon. The counterclaim of respondent is 
without merit, and should be dismissed. The facts should be 


published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,565.86, plus interest thereon 
at the rate of 5 percent per annum from July 1, 1951, until paid. 

The counterclaim is hereby dismissed. 

The facts set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3874) 


LATIN-AMERICAN FRUIT & SHIPPING CORP. v. HERBERT’S FRUIT & 
PropucE. PACA Docket No. 5931. Decided April 26, 1954. 


Failure to Pay Purchase Price of Bananas—Evidence— 
Failure to Prove Breach of Contract—Inapplicability of 
State Statute of Frauds to Contract under Act 


Where complainant claimed reparation for the purchase price, plus loading 
charges and protest fees, of two truckloads of bananas which are alleged 
to have been sold and delivered to respondent, and the latter alleged 
that the bananas failed to meet contract requirements and that they 
were resold upon instructions from complainant, and as a separate 
defense, respondent pleads the statute of frauds, Held: 


(1) respondent’s version of the contract terms is not supported by 
the evidence; 


(2) the state statute of frauds has no application to contracts of 
sale which have been made the subject of a complaint under the act; and 


(3) respondent’s failure to pay promptly the agreed purchase price 
of the bananas is a violation of section 2 of the act, for which repara- 
tion should be awarded to complainant. 


Lack of Evidence of Agreement for Assumption of Risk 
or Damage in Transit 


From the testimony of respondent, it is concluded that there was no agree- 
ment between the parties that complainant was to assume the risk or 
loss of damage in transit, and that the bananas were sold f.o.b. dock, 
New York City. 


Meaning of Term “F.O.B. Sale” 


The term “f.o.b.”, under the regulations under the act, is construed to mean, 
among other things, that the buyer assumes all risk of damage and 
delay in transit not caused by the shipper, and that the buyer’s right 
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of inspection at destination should not convey or imply any right of 
rejection by the buyer because of any loss, damage, deterioration, or 
damage which has occurred in transit. 


Inapplicability of State Statute of Frauds to Contract 
under Act 


State statutes of fraud are not applicable to contracts of sale which have 
been made the subject of a complaint under the act. 


Mr. Joseph G. Kronick, of North Adams, Massachusetts, for complainant. 
Mr. Morton Freedman, of North Adams, Massachusetts, for respondent. 
Mr, James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930,as amended (7 U.S.C. 499a, et seq.). 
In the formal complaint filed January 30, 1953, complainant seeks 
to recover $2,301.74, the purchase price, plus loading charges 
and protest fees, of two truckloads of bananas which are alleged 
to have been sold and delivered to respondent in October 1952. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant by registered mail on Febru- 
ary 6, 1953. On the following day, respondent was served with 
copies of the report of investigation and the formal complaint. 
Respondent filed an answer on February 26, 1953, denying that 
the two truckloads of bananas were purchased on an f.o.b. basis. 
Respondent alleges that each of the contracts called for delivery 
of select, grade A, No. 1 green fruit, with complainant to assume 
all risks of loss and damage in transit; the bananas received 
were scarred, ripe, and poorly graded; and that the bananas were 
resold upon instructions from complainant. As a separate defense, 
respondent pleads the statute of frauds. 

A hearing was held at North Adams, Massachusetts, on August 
21, 1953, at which both parties were represented by counsel. 
Oral testimony was received from four witnesses, one for com- 
plainant and three for respondent. No briefs were filed by the 
parties. 


FINDINGS OF FACT 
1. Complainant, Latin-American Fruit & Shipping Corpora- 


tion, is a corporation whose post office address is 21 West Street, 
New York, New York. 
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2. Respondent is an individual, Michael J. Herbert, doing 
business as Herbert’s Fruit & Produce, whose post office address 
is 48 State Street, North Adams, Massachusetts. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


38. On or about October 15, 1952, in the course of interstate 
commerce, complainant sold to respondent 430 stems of select 
bananas having a net weight of 25,810 pounds, at an agreed price 
of 514¢ per pound f.o.b. truck, Pier 64 N. R. New York City, or 
$1,355.02, plus a loading charge of $12.91, or a total of $1,367.93. 


4. The 430 stems of bananas were shipped by trailer truck 
from New York City about 12 noon on October 15, 1952, and 
arrived at destination in North Adams about 5 p.m. the same 
day. Respondent inspected the shipment upon arrival and imme- 
diately notified complainant by telephone that the bananas were 
bruised. Samuel Perlstein, complainant’s manager, advised re- 
spondent he would be in North Adams within a few days to look 
at the fruit. 


5. Average running time for trailer-trucks between New York 


City and North Adams, Massachusetts, is about 7 or 8 hours. 


6. On or about October 18, 1952, complainant’s Mr. Perlstein 
visited North Adams and after inspecting the bananas agreed to 
give respondent an allowance of $100 on the shipment. 


7. On or about October 28, 1952, respondent forwarded to 
complainant a check dated October 28, 1952, signed by respon- 
dent’s wife, in payment of the bananas. The check was in the 
amount of $1,267.93, respondent having deducted the allowance 
of $100.00. Complainant deposited the check on October 30, 1952, 
and it was returned marked insufficient funds. Upon instructions 
received from respondent’s wife, complainant redeposited the 
check on November 6, 1952, and it was again returned marked 
insufficient funds. Complainant paid protest fees in the sum 
of $2.06. 


8. On or about October 30, 1952, in the course of interstate 
commerce, complainant sold to respondent 325 stems of select 
bananas having a net weight of 18,590 pounds, at an agreed price 
of 5l4c per found f.o.b. truck, Pier 64 N. R. New York City, or 
$1,022.45, plus a loading charge of $9.30, or a total of $1,031.75. 
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9. The 325 stems of bananas were shipped by trailer-truck 
from New York City about 12 noon on October 30, 1952, and 
arrived at destination in North Adams, Massachusetts, about 11 
p.m. the same day. Due to a breakdown of the tractor enroute, 
the trailer-truck was about 2 or 3 hours late in arriving at North 
Adams. After arrival of the bananas, respondent complained of 
the quality and condition of the fruit to complainant. 


10. Respondent applied for Federal inspection on October 31, 
1952. A portion of the bananas were inspected in two ripening 
rooms at respondent’s store on November 4, 1952. The inspection 
certificate reads in pertinent part as follows: 


“Condition of load and containers: 5 bushel baskets filled 
with loose fingers and hands, all of which are severely 
scarred or bruised. 


“Quality: Bunches well filled. In ripening room Number 1, 
practically all bunches show some to many fingers with 
slight to severe, mostly severe, scarring. In ripening room 
Number 2 most bunches show no damage by scarring, some 
bunches with some to many fingers slightly to severely, 
mostly severely, scarred. 


“Condition: In ripening. room Number 1 bunches turning. 
From 1 to 8 fingers, mostly 3 to 4 per hand, show Black Rot 
affecting finger from 14 to 1 inch from point of attachment 
to cushion. In ripening room Number 2 bunches generally 
green. In most bunches no Black Rot, in some bunches some 
hands show 1 to 4 fingers with Black Rot penetrating 1% to 1 
inch from attachment to cushion. 


“Remarks: Also inspected 6 boxes cut hands in Newberry’s 
Store, Main St., reported by Applicant to be from same 
shipment. This lot is full ripe, shows 100% Black Rot pene- 
trating 1% to 2 inches from attachment to cushion. Prac- 
tically all outside fingers of all hands show severe black 

scarring. Applicant states above load unloaded from truck.” 


11. There is now due and owing from respondent to com- 
plainant on the banana shipments of October 15, 1952, and 
October 30, 1952, the aggregate amount of $2,301.74, which 
includes the sum of $1,269.99 on the shipment of October 15, 
1952 (purchase price of $1,355.02, plus loading charges of $12.91 
and protest fees of $2.06, less $100.00 allowance made in adjust- 
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ment on the shipment), and the sum of $1,031.75 on the ship- 
ment of October 30, 1952 (purchase price of $1,022.45, plus load- 
ing charges of $9.30). 


12. Formal complaint was filed January 30, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent alleged in his answer that the agreements between 
the parties called for complainant to assume all risks of loss and 
damage in transit, with respondent having the right to inspect 
the fruit upon arrival and reject same if it was not found to meet 
contract specifications. Complainant’s manager, Samuel Perlstein, 
testified that the agreements called for nothing more than the 
sale of select bananas f.o.b. dock, New York City. 

Respondent’s version of the contract terms is not supported 
by the evidence. As a matter of fact, respondent’s testimony 
appears to corroborate that of complainant in establishing that 
the sales were made f.o.b. dock, New York City, and that the 
parties did not agree that complainant would assume all risks of 
loss and damage in transit. On direct examination, respondent 
was questioned as to the extent of his conversation with Perl- 
stein at the time that bananas were first purchased from com- 
plainant in September 1952. Respondent then testified as follows: 


“Q. At that time was there any discussion regarding ship- 
ment of these bananas? 
A. No, there wasn’t. 


Q. Would you tell the court what the conversation was that 
took place at that time? 

A. That he had good quality fruit and was receiving fruit 
every Wednesday. 


Q. I am going to repeat this: Was there any conversation 
regarding shipment? 

A. There was none. 

Q. None whatsoever? 

A. None whatsoever. 

Q. Did you have any understanding at that time regarding 


shipment? 
A. Nothing of that sort at all.” (T., pp. 67 and 68) 
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Respondent was then questioned by his attorney as to any con- 
versation had at the time of the shipment on October 15, 1952. 
Respondent testified: 


“Q. Now getting up to the load of October 15th, did you 
have any conversation regarding the shipment of this load? 
A. With Mr. Perlstein. 


Q. And on what occasion did this take place? 
A. I refused to unload it. 


Q. I mean your original conversation. When did that take 
place? 


. Hecalled me up and shipped me a trailer. 


. That is, Mr. Perlstein called? 
. Mr. Perlstein. 


. And this was the October 15th load? 
. October 15th load. 


. By whom was the load shipped? 
. It was shipped by the Latin-American. 


And did you have any conversation at that time regard- 
ing delivery or rejection of fruit? 


A. Not of delivery. I didn’t speak of any delivery at all, but 
when the trailer arrived I opened the door and the fruit 
wasn’t fit to unload.” (T., p. 69) 


We are satisfied from the foregoing testimony of respondent 
that there was no agreement between the parties for complain- 
ant to assume risk of loss or damage in transit, and that the 
bananas were sold f.o.b. dock, New York City, and it is so con- 
cluded. Under the regulations (section 46.24(i)), the term 
“f.o.b.” is construed to mean, among other things, that the buyer 
assumes all risks of damage and delay in transit not caused by 
the shipper, and that the buyer’s right of inspection at the desti- 
nation shall not convey or imply any right of rejection by the 
buyer because of any loss, damage, deterioration, or damage 
which has occurred in transit. 


There is no dispute between the parties that upon arrival of 
the October 15th shipment at North Adams, respondent com- 
plained about the condition of the bananas. Perlstein testified 
that he looked at the bananas on October 18, 1952, and he found 
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some of the fruit damaged by bruises (T., p. 11). Nor is there 
any dispute that the parties agreed to an adjustment of the 
matter. The parties do not agree as to the form the adjustment 
was to take. Perlstein testified that the adjustment was in the 
form of a $100.00 allowance granted respondent by complainant. 
According to the testimony of respondent and his wife, Perlstein 
agreed to adjust the matter by shipping another trailer load of 
bananas, and when the second load was found unsatisfactory, 
respondent instructed his wife to withdraw their money from 
the bank so as to prevent complainant from cashing the check 
sent in payment for the first load. 

Respondent’s check in payment for the October 15th shipment 
was drawn to the order of complainant in the sum of $1,267.93, 
which was $100.00 less than the agreed purchase price plus load- 
ing charges. The $100.00 deduction represented the exact amount 
which complainant contends was allowed respondent. Respon- 
dent’s wife, Agnes Herbert, who signed the check, explained her 
reason for the reduction in testifying that: “I took the hundred 
dollars off as a sort of a start for the adjustment he was going 
to take care of, but he didn’t take care of it.” (T., p. 124) 

Respondent’s letter of October 25, 1952, transmitting the check 
in payment of the October 15th shipment (Comp. Ex. 4), reads 
in part: “I deducted $100.00, but believe me even that isn’t 
enough, if you could only see the fruit!” This letter makes no 
reference whatever to any agreement whereby complainant was 
to ship a second trailer load of fruit in replacement or adjust- 
ment of the October 15th shipment. This was a most important 
and material factor and one which, had the parties so agreed, 
would surely have been expressly stated in respondent’s letter of 
transmittal. 

Apart from the fact that neither the check nor respondent’s 
transmittal letter contained any conditions or restrictions against 
payment, it is significant that complainant deposited the check 
on two occasions, first on October 30, 1952, and again on Novem- 
ber 6, 1952, and that each time the check was returned marked 
insufficient funds. Respondent’s wife admitted in her testimony 
on cross-examination that she instructed complainant to put the 
check back in for collection after it had been returned for insuffi- 
cient funds. (T., p. 136) We are impressed, too, by the fact, that 
the checks were returned because of insufficient funds. If the 
check was given conditionally, it seems to us that respondent 
would have followed usual business practice in ordering payment 
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stopped on the check rather than withdrawing funds from the 
bank. It is concluded that with respect to the October 15th ship- 
ment, respondent agreed to accept from complainant an allow- 
ance of $100.00 in full adjustment of the parties’ dispute. 


We come now to the second shipment of bananas which was 
made on October 30, 1952. According to Mr. Perlstein, respon- 
dent phoned him upon arrival of the truck at North Adams and 
complained of some damage to the fruit while in transit. Perl- 
stein testified to informing respondent that complainant was not 
responsible for transportation damages and that such damages, 
if any, should be deducted from the trucker’s freight bill. The 
record shows a late arrival of this shipment due to a tractor 
breakdown. 


Respondent testified that the second load arrived about 10 or 
11 o’clock at night and upon inspection he found “it was a mess” 
and that the bunches “were tipped right over.” (T., pp. 79-80) 
This witness described the tipped condition of the fruit, and the 
presence of about 65 to 70 bunches of so-called Planter bananas 
used by Mexicans or Puerto Ricans for drying purposes. Re- 
spondent’s wife corroborated the fact in her testimony that the 


bananas were “Planters”. (T., p. 124) Respondent further testi- 
fied that he refused to unload this second shipment until com- 
plainant’s representatives, Messrs. Perlstein and Adir, instructed 
him to unload and resell the bananas for which he would be 
given credit. (T., pp. 80 and 89) 

Respondent has alleged a breach of contract in that the agree- 
ment called for delivery of select, grade A, No. 1 green fruit, 
whereas complainant shipped fruit which was scarred, ripe, and 
poorly graded. We previously concluded that both shipments of 
bananas were sold f.o.b. dock, New York City, and that com- 
plainant did not agree to assume all risks of loss and damage in 
transit. Under the terms of such an f.o.b. contract, therefore, 
respondent would have to assume responsibility for any damage 
and delay in transit due to the fault of the carrier. Unless re- 
spondent can show that the damaged condition of the fruit was 
caused by complainant and not by the carrier, or that the fruit 
failed to meet contract specifications or was not in suitable ship- 
ping condition at the time of shipment, respondent would not 
have a valid defense. Other than respondent’s own testimony and 
that of his wife as to the condition of the second load of bananas 
upon arrival at destination, the only evidence we have to show 
this is the Federal inspection report issued on November 4, 1952, 
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5 days after the second shipment was made on October 30, 1952. 
This, however, evidences the scarred and bruised condition of the 
bananas, presumably from the second load, and therefore tends 
only to support complainant’s contention that the damage to the 
bananas may have occurred in transit. There is nothing in this 
inspection certificate to corroborate respondent’s contention that 
this load contained 65 to 70 bunches of so-called Planter bananas. 
While the inspection revealed the presence of some Black Rot in 
the load, there is no necessary indication that this condition was 
present at the time of shipment, and very little weight can be 
given to an inspection made so long after the date of shipment. 
Respondent has the burden of proving its defense that complain- 
ant failed to ship bananas meeting contract specifications. On the 
basis of the evidence before us, this respondent has failed to do. 


Respondent contends further that complainant instructed him 
to unload the second shipment of bananas and sell them on con- 
signment for complainant’s account. Respondent’s testimony to 
this effect, however, is directly contradicted by Perlstein’s testi- 
mony, and also by Adir’s letter of November 17, 1952, to this 
Department, which is included as Exhibit 1 in the report of 
investigation made by this Department. There is no collateral 
evidence in the record to establish respondent’s contention in this 
respect. It is. customary, if a shipment is handled on consign- 
ment, for the consignee to render an accounting to the shipper 
regardless of whether the resales result in a profit or loss. There 
is no evidence in this case, however, that respondent ever ren- 
dered an accounting to complainant prior to the date of the hear- 
ing or acted in any way consistent with his contention that the 
parties had agreed to a consignment. At the hearing respondent 
testified that the fruit in the October 30th shipment had been 
resold for $1.00 and $1.50 a box, but failed to produce all the 
sales slips covering such purported sales. Respondent further 
testified that in addition to losing the freight, he incurred sub- 
stantial expenses in reselling the fruit, and “lost ninety percent 
of my customers in North Adams because I refused to make good 
on those dollar-a-box’s.” (T., p. 90) While respondent indicated 
in his testimony that he had no proceeds to remit to complainant, 
respondent still did not explain his failure to render an account 
sales to complainant showing losses on this shipment. Respon- 
dent’s conduct in this respect was clearly inconsistent with a 
theory of consignment and is a significant fact which we cannot 
overlook. We conclude, therefore, that there is no merit to re- 
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spondent’s contention that after arrival of the second shipment 
of bananas the parties entered into a new agreement for respon- 
dent to handle it on consignment. 

Respondent has also pleaded the statute of frauds as a bar to 
any recovery by complainant. Respondent has not specified which 
statute of frauds he has reference to, but notwithstanding this, 
it is our view that neither the New York or Massachusetts 
statutes of fraud would have any application to contracts of sale 
which have been made the subject of a complaint under the 
Perishable Agricultural Commodities Act. Joseph Rothenberg v. 
Rothstein & Sons, 183 F. (2d) 524 (8rd Cir. 1950), 9 A.D. 1272; 
Ecco Packing Co. v. Goff’s Frosted Foods, et al., 11 A.D. 153. 

In summary, it is concluded that the failure of respondent to 
pay promptly the agreed purchase price of the bananas pur- 
chased on October 15, 1952, and October 30, 1952, is a violation 
of section 2 of the act for which complainant should be awarded 
reparation in the aggregate amount of $2,301.74, plus interest. 
This includes the purchase price of $1,355.02 on the shipment of 
October 15, 1952, a loading charge of $12.91, and protest fees of 
$2.06, less $100.00 allowance made on this shipment, and the pur- 
chase price of $1,031.75 on the shipment of October 30, 1952, 
including loading charges of $9.30. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,301.74, with interest thereon 
at the rate of 5 percent per annum from November 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3875) 


OSCEOLA FRUIT DISTRIBUTORS v. BRADFORD FRUIT & PRODUCE Co. 
PACA Docket No. 6206. Decided April 29, 1954. 
Failure to Pay Balance of Purchase Price of Oranges 
and Grapefruit—Default 
Headnotes in 13 A.D. 375, applicable here. 


Mr. Ellis F. Davis, of Kissimmee, Florida, for complainant. Mr. Allan C. 
Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 1, 1952. Formal complaint 
was filed on November 12, 1952. Complainant seeks an award of 
reparation in the amount of the alleged unpaid balance of the 
purchase prices of one carload and one truckload of oranges and 
grapefruit sold and delivered to respondent in January 1952. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on October 27, 1953. A copy of the report of investigation was 
served upon complainant’s attorney on October 24, 1953. Copies 
of a supplemental report of investigation were served upon 
respondent and complainant on March 31, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 


respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Hilda C. Ivey 
and George Lester Ivey, doing business as Osceola Fruit Distrib- 
utors, whose address is Vine and Main Streets, Kissimmee, 
Florida. 


2. Respondent is an individual, J. D. McCartney, trading as 
Bradford Fruit and Produce Company, whose post office address 
is Bradford, Tennessee. At the time of the transactions com- 
plained of herein, respondent was licensed under the Act. 


3. On or about January 4, 1952, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
one carload of citrus fruit consisting of 50 boxes of grapefruit 
and 286 boxes of oranges, at $2.40 and $2.25 per box, respectively, 
or a total price of $763.50, f.o.b. Kissimmee, Florida. 


4. On or about January 4, 1952, grapefruit and oranges con- 
forming with the terms of the contract were shipped in car ACL 
17926 from Kissimmee, Florida, in interstate commerce, to re- 
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spondent at Bradford, Tennessee. Upon arrival at destination, 
respondent accepted the grapefruit and oranges in compliance 
with said contract of sale and made no complaint with respect 
thereto. 


5. On or about January 17, 1952, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
one truckload of citrus fruit consisting of 28 boxes marsh seed- 
less grapefruit, 40 boxes Temple oranges, 282 boxes oranges, and 
40 boxes tangerines, at $2.40, $2.25, $2.00 and $1.60 per box, 
respectively, or a total price of $785.20, f.o.b. Kissimmee, Florida. 


6. On or about January 17, 1952, citrus fruit conforming with 
the terms of the contract were shipped by motor truck from 
Kissimmee, Florida, in interstate commerce, to respondent at 
Bradford, Tennessee. Upon arrival at destination, respondent 
accepted the citrus fruit in compliance with said contract of sale 
and made no complaint with respect thereto. 


7. The total purchase price of the two shipments of citrus 
fruit is $1,548.70, of which respondent has paid only $105.00, 
leaving due and owing to complainant from respondent the sum 
of $1,443.70. 


8. Informal complaint was filed on April 1, 1952, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

The facts thus admitted are that in January 1952, complainant 
sold to respondent the citrus fruit set forth in Findings of Fact 
No. 3 and No. 5 for the total amount of $1,548.70; that citrus 
fruit which conformed to the terms of the contracts of purchase 
and sale were shipped by complainant, in interstate commerce; 
that respondent accepted the citrus fruit as set forth in Findings 
of Fact No. 4 and No. 6, without complaint, but failed to pay the 
full agreed purchase price. Only five payments totaling $105.00 
were made to complainant by respondent. 


Respondent’s failure to pay promptly to complainant the full 
agreed purchase price for the citrus fruit is in violation of section 











444 MISCELLANEOUS ORDERS 
Cite as 13 A.D. 444 


2 of the Act. Complainant should be awarded reparation in the 
amount of $1,443.70, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,443.70, with 
interest thereon at the rate of 5 percent per annum from Febru- 
ary 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


DISMISSALS—SETTLEMENT BETWEEN PARTIES 
(No. 3876) 


PACA Docket No. 6142. Decided April 5, 1954. Jones & Jones, 
of Rockingham, North Carolina, for complainant. Respondent pro 


se. Mr. Frederick W. Woodley, Presiding Officer. Decision by 
Thomas J. Flavin, Judicial Officer. 


(No. 3877) 


PACA Docket No. 6127. Decided April 5, 1954. Mr. Harry S. 
Dunmire, of Pittsburgh, Pennsylvania, for complainant. Respond- 
ent pro se. Miss Lenore H. Langford, Presiding Officer. Decision 
by Thomas J. Flavin, Judicial Officer. 


(No. 3878) 


PACA Docket No. 5805. Decided April 19, 1954. Mr. Harold 
Zinn, of Miami Beach, Florida, for complainant. Mr. David Sis- 
kind, of New York, New York, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. Decision by Thomas J. Flavin, Judi- 
cial Officer. 
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(No. 3879) 


PACA Docket No. 6081. Decided April 20, 1954. Complainant 
pro se. Respondent pro se. Miss Lenore H. Langford, Presiding 
Officer. Decision by Thomas J. Flavin, Judicial Officer. 


DISMISSAL—STIPULATION BY PARTIES 
(No. 3880) 


PACA Docket No. 6070. Decided April 9, 1954. Complainant 
pro se. Mr. A. D. Kennedy, Jr., of Meier, Kennedy & Quinn, of 
St. Paul, Minnesota, for respondent. Mrs. Ilene M. Crigler, Pre- 
siding Officer. Decision by Thomas J. Flavin, Judicial Officer. 





